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“BLACK BEAUTY”... A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 


MINUTES > 
AND BY-LAWS 


gn 


POCKET SEAL 
IN ZIPPER VINYL * 
POUCH 


20 CERTIFICATES 
BOUND WITH STUBS > 
IN SINGLE SECTION 


As described and illustrated 
with 50 sheets for Minutes and 
By-Laws 


BLACK BEAUTY No. 80 s] c 


BLACK BEAUTY No. 70 s] 7 


Same outfit but with Printed 
Minutes and By-Laws 


®@ Additional Certificates 12 cents each. 


All items fit inside a rich, black vinyl 
CORPORATE RECORD BOOK; words 


“Corporate Records” and the border are stamped in 
gold on cover; Corporate name printed on gold insert 
STOCK. TRANSFER SECTION > that slips into built-in acetate recess on spine of book. 


Outfit then slips into a black vinyl Slip Case 





ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) > 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
into built-in acetate holder on spine of book 


POCKET SEAL—in our unique zipper, black vinyl pouch 
that snaps into recess inside of book’s cover 


SLIP CASE—sturdy, washable black vinyl—Minutes and 
By-Laws—20 earner Hi and Transfer sheets— pat nary 
Celluloid Tab index—Pocket Seal—All fit inside book POUCH SNAPS INTO 
A RECESS INSIDE 
“THE SYNDICATE" No.90 526 COVER — ~ BOOK 
As described and illustrated above, bound CLOSES NORMALLY 
in black cloth, red back and corners; 50 
lank sheets, for Minutes and By-Laws. 


“THE SYNDICATE" No.95 27 
With printed Minutes and By-Laws. 


@ Additional Certificates 12 cents each. 


More than 1 Class of Stock — Preferences — Special Clauses 


Preferences, Designations, Clauses, etc., under 200 words, printed on face of 
certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided 
among classes unless otherwise specified. Add $1.50 for each additional group 
of 100 words or fraction thereof. 

(Send Copy of Certificate of Incorporation) Add to price 

Additional certificates 12¢c ea. Each addit. class of stock recited 





WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 
Print Corporate Name exactly as on Certificate of Incorporation. Give 
STATE and YEAR of incorporation; No. of shares 


Capital Stock $ ome It stock is without par 
value specify total amount of Shares ... Is stock Full Paid and 
Non-assessable?.... Certificates signed by President and 


Ask for catalog of outfits. $]5,vp 


43 Park Place, New York 7, N. Y. 
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1. Am Jur — the law in breadth, for quick, 2. ALR2d — modern law in depth, for all 
reliable answers your cases on the point 





x U. S. Reports, Law. Ed. 2d ~ federal 4, Am Jur Pleading & Practice Forms — to 
law in depth, for federal issues get into and out of court 





5. Am Jur Proof of Facts — to prove what 6. Am Jur Legal Forms — litigation-proof 
must be proved in court business and legal forms 











Lawyers today are re-evaluating their working libraries in light of the coordinated .. . 


TOTAL CLIENT-SERVICE LIBRARY 


Cuts your search time + Enables you to give full service 
fo your clients * Helps you to build a larger practice 


A remarkable development that affects your performance abilities and practice income. 
Your request for full details is welcome. Just write to either company: 


Department A Department A 


The Lawyers Co-operative Publishing Co.| The Bancroft-Whitney Company 
Rochester 3, New York San Francisco 1, California 
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One of the important public services 
of this Association is in co-operating 
with the Attorney General in supply- 
ing information as to the qualifications 
of those considered for appointment 
as federal judges. This program was 
launched at the end of the Truman 
Administration, when former Associ- 
ation President Ross L. Malone was 
Deputy Attorney General. It has been 
followed ever since with very good re- 
sults. It has notably served the public 
interest and has been valuable to the 
President, the Attorney General and 
the Senate Judiciary Committee. 


Just before he resigned, Deputy 
Attorney General Walsh wrote me in 
part as follows about this activity: 


As one of my last acts in office, I 
should like to thank you and through 
you the American Bar Association for 
the generous assistance it has given to 
the Department and to me, personally, 
during the past three years, particu- 
larly with respect to matters relating 
to the selection of judges and the ad- 
ministration of the courts. 


It would be superfluous for me to 
attempt to emphasize the importance 
of this contribution. The qualifications 
of our judges is perhaps the most im- 
portant factor in good judicial admin- 
istration. Yet, it is difficult to focus 
general public attention upon it. It is 
a matter of primary concern to the Bar 
and an item particularly appropriate 
for bar association activity. 

During the past three years, the 
Standing Committee on the Federal 
Judiciary has made an exceptional 
contribution:—exceptional in the ex- 
tent of its achievement, exceptional in 
the manner of its achievement, and 
exceptional as an example of dedi- 
cated public service by private indi- 
viduals. 


Whitney North Seymour 


It is good to know that the new ad- 
ministration of the Department of Jus- 
tice will continue the co-operative ar- 
rangement and the Association will 
thus be able to continue this contribu- 
tion to the public interest. 

The procedure and activities of the 
Committee are well known to our mem- 
bers and | will not describe them here. 
The Committee is a strong one under 
the able chairmanship of Bernard G. 
Segal, of Philadelphia. It performs its 
functions so well because of the dili- 
gence of its members and the full co- 
operation which it receives from our 
members over the country, from judges 
and from state and local bar associa- 
tions. Of course, this co-operation will 
continue and the activities and burdens 
may be increased in the near future. 

If the omnibus judgeship bill passes, 
an objective which we have been striv- 
ing to accomplish for five years, there 
will be some fifty to sixty additional 
judgeships which will have to be filled. 
Thus the Committee and those who co- 
operate with it will have added bur- 
dens until those appointments have 
been made, but those are burdens which 
all will welcome because the addition- 
al judges are so badly needed. In addi- 
tion to its functions in reporting on 
the qualifications of those under con- 
sideration, the organized Bar ought to 
be able to help in encouraging the re- 
cruitment of highly qualified candi- 
dates. Our Federal Judiciary Commit- 
tee does not suggest names to the At- 
torney General on its own account— 
that is regarded as beyond its function. 
Accordingly, if names are to be sug- 
gested on behalf of the organized Bar, 
those suggestions must come from state 
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It should 
be helpful if state and local bar asso- 
ciations were on the alert to find and 
submit names of the most qualified 
lawyers in their areas so that there 
would be a large and well qualified 
group for the appointing power to 


and local bar associations. 


choose from. In some instances, these 
associations might find it necessary to 
encourage leading lawyers to permit 
their 
things are more important than insur- 
ing the continued high quality of the 
federal courts. While the work of the 
Federal Judiciary Committee and the 
high standards of the appointing au- 
thority are necessary to this result, 
inspired suggestions of lawyers who 
would make outstanding judges con- 
tribute to the process. The Learned 
Hands and Harold Medinas do not 
often get selected without the aid of 
the ingenuity and activity of the or- 
ganized Bar. 

In the last week in December, I had 
the privilege of attending and speaking 
at the annual meeting of the Associa- 
tion of American Law Schools in Phil- 
adelphia. I have long admired its fine 
work and the high quality of the law 
teachers in this country. Watching 


names to be submitted. Few 


them in community action fully con- 
firmed my impression. As the courts 
need help from the organized Bar in 
ways which have been discussed on 
this page before, so the law schools 
need similar help. The new special 
committee studying matters affecting 
legal education should suggest some of 
the ways in which help can be pro- 
vided. But I was especially reminded 
of two areas by the fine address of 


(Continued on page 120) 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





World Court Should 
Become a Habit 

The Journal is performing a major 
service in sustaining the discussion of 
world law, the Connally rider, and 
peace through law. Quite apart from 
the thoughtful pro-and-con comments 
on the wisdom of deleting the so-called 
self-judging clause; quite apart from 
the ambitious and foundation-financed 
Rhyne program of world peace through 
law; there does exist a major task to 
which many of the arguments ad- 
vanced give little concern. That major 
task is how to make better use of the 
World Court which we have. Anyone 
familiar with the international mood 
knows that the Soviets are quite as 
suspicious of the value and legal pre- 
mises of The Hague court as the United 
States. The repeal of the Connally 
Amendment would be more of a ges- 
ture than an achievement in substance. 
What really matters at the moment is 
reducing the areas of political contro- 
versy by narrowing the issues in dis- 
pute for submission to the court of 
matters on which there is substantial 
background for adjudication. At least 
a dozen such issues could be tabulated 
for a beginning. Hence in our present 
tense diplomatic climate, there is need- 
ed for what may well be called a 
“diplomacy of the World Court”. By 
this I mean utilization of the recourse 
to the court as a possibility, allowing 
other countries: to bear the burden of 
opinion for refusal to join issue at The 
Hague. What we need—and can have 
with imaginative leadership—is a de- 
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veloping habit of using the court. So 
far there has never been a decision of 
the court which has not been complied 
with, Perhaps the simple next step is 
too obvious. 
have. 


Let’s use the court we 


Paut F. Douc Lass 
Philadelphia, Pennsylvania 


It’s Only a Difference of 
$103,895,600,000 

The statement in Professor Gar- 
wood’s article (December, 1960) that 
gross national product in 1929 amount- 
ed to 104.4 million dollars must have 
been a typographical error. The Eco- 
nomic Report of the President, Janu- 
ary, 1960, page 163, shows that the 
GNP for 1929 was 104.4 billion dollars. 

GERALD S. QUINLAN 

New Orleans, Louisiana 


Bad Conduct Discharges 
in Lieu of Courts Martial 

In Colonel Wiener’s article on mili- 
tary justice in the Army (November 
issue), he states that command influ- 
ence “almost invariably emanated from 
the office of the staff judge advocate”. 
This may create the impression among 
civilians that Army lawyers do not pro- 
tect individual rights from abuse of 
authority. I received a much different 
impression during my tour of active 
duty as a judge advocate. Illustrative 
of this is the fact that administrative 
proceedings, e.g., reductiofi in grade, 
undesirable discharge, were resorted to 
by some commanding officers in addi- 
tion to, or in lieu of, court martial. 
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These proceedings were usually not 
administered or reviewed by judge ad- 
vocates and did not afford to the in. 
dividual many of the protections con- 
tained in the Uniform Code of Military 
Justice. 

The benefit of review by a judge ad. 
vocate was emphasized in a recent 
decision by the United States Court 
of Military Appeals, holding that courts 
martial cannot impose any type of dis- 
charge other than bad conduct or dis- 
honorable (United States v. Phipps, 
decided November 4, 1960). Chief 
Judge Quinn, in his concurring opin- 
ion, recognized that “the Undesirable 
Discharge has been used as a substitute 
for a court martial”, but that this was 
a matter for Congress to remedy. 

Joseru T. RYAn 
Jersey City, New Jersey 


The Eichmann Case 
and Justice Under Law 

Our personal feelings notwithstand- 
ing, | should like to know under what 
law, ancient or modern, Eichmann may 
be tried by a state not recognized as 
existing at the time the supposed crimes 
were perpetrated in another state and 
consequently beyond the jurisdiction 
of the plaintiff state. Now, the accused 
was kidnapped and transported from a 
third, uninterested state. What law con- 
trols? And since we are these days 
talking so much about justice under 
law, is this case a strange paradox? 
Or where does law yield to ethics? Or 
who is guilty, Eichmann or Germany? 
If either, then which? And if both, 
then why take it out on only one 
skunk? 

Lewis A. ONpIs 

Athens, Ohio 


Zoning Ordinances 
and Unauthorized Practice 

A recent issue of the Journal con- 
tained a letter referring to the unau- 
thorized practice of law by laymen and 
commercial organizations. 

In the field of municipal law this 
practice is most pronounced. Commer- 
cial organizations, with the aid of ad- 
vertising and paid solicitors, are ac- 
tively engaged in drafting zoning ordi- 
nances, subdivision control ordinances 
and building ordinances. 


(Continued on page 120) 
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published monthly 


American Bar Association Journal 
the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 


Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and Trust 
Law, $5.00; Taxation, $8.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 
or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 
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Severance Motor Carriers stream direct from official sources. Expert tax editors 
Liquor Motor Vehicle . . 

Wages Financial promptly analyze, classify, explain and transform 


Use Utilities a ° . ° 
Franchise Social Security this important and needed information into easy-to- 


Bank Insurance Companies 


Payroll Corporations understand-and-apply working tools for busy busi- 


Stamp Capital Stock ‘ P P 
Transportation Casta theses ness men and their advisors. Full details are rushed to 


P rty Retailers’ Exci : ° ° " F 
Chain Store aaieies subscribers in periodical issues of CCH Tax Reports. 


Withholdi M fact , ’ e 

piace a No matter what the tax, you'll find it completely, 

Inheri Self-Empi . ° ‘ 

or. ee accurately, authoritatively covered in one or more of 
Plus full-scale coverage of Canadian taxes, tax 


treaties, and all the rest. CCH’s great family of Tax Law Reports. 


‘ilding, 


‘ilding, 





| | 
sai Commerce Clearing House, Inc. AB-261 


Send for i 4025 W. Peterson Ave., Chicago 46, Ill. 
Send us a complimentary copy of ““How to Save 
TRE E Taxes on Real Estate Transactions.” Also send 
: further details about CCH’s swift, dependable 
reporting on tax topics indicated—no obligation, 
TAX BOOKLET pce. 


D0 Federal income Taxes 0D Estate and Gift Taxes 
0 State Taxes D Social Security Taxes 
DD Federal Excise Taxes 0) Canadian Taxes 

0 Liquor Taxes 


COMMERCE. CLEARING, HOUSE... INC.. 


PUBLISHERS of TOPICAL LAW REP OF TS 


NEW YORK 17 CHICAGO 46 WASHINGTON 4 
420 LEXINGTON Ave. 4025 W. PETERSON AVE. 425 13TH STREET, N.W. we 
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> NEW 
MICHIGAN LEGAL 
PUBLICATIONS 


AMERICAN ENTERPRISE IN THE 
EUROPEAN COMMON MARKET: 


A LEGAL PROFILE 
edited by Eric Stein 
and Thomas L. Nicholson, 
1960, 2 volumes, 1242 pp., $25.00 


How does the European Common Mar- 
ket differ from the national markets 
which were there before, especially as 
to oranges in customs duties, quotas, 
and exchange controls? Who governs 
the Market? Will there be a Delaware 
of Europe? What kind of anti-trust 
laws control in the Market? What 
kinds of labor laws and collective bar- 
aining and tax patterns exist in the 
Market? A team of professors, practi- 
tioners, and international civil servants 
on both sides of the Atlantic — sup- 
ported by expert consultants in the six 
countries of the European Economic 
Community—provide answers for these 
and many other related questions in 
this book, amply documented to the 
governing treaties and national laws. 


IC 





LAW AND SOCIAL PROCESS IN 
UNITED STATES HISTORY 

by James Willard Hurst, 

1960, 361 pp., $5.00 


The ninth volume in the distinguished 
Thomas M. Cooley Lectures series, this 
book is ample proof that Professor 
Hurst is not an ordinary legal historian. 
His perceptive insights permit him to 
observe the interaction between human 
behavior patterns and the institutions 
which both mould and respond to such 
behavior and to evaluate the role which 
those institutions play in society. An- 
other fine contribution from a noted 
scholar, this book will be welcomed by 
all who are interested in the factors 
affecting societal operations. 


FRAUD ON THE 
WIDOW’S SHARE 
by William D. Macdonald, 
1960, 477 pp., $10.00 


The first comprehensive investigation 
of transfers in ‘‘evasion"’ of the widow's 
elective share, Professor Macdonald's 
definitive study is invaluable for the 
estates planner, for banks, trust com- 

es and insurance companies, and 
or any lawyer who has to cope with 
this growing and complicated area of 
the law. Cases are analyzed in terms of 
doctrine, persuasive evidentiary fac- 
tors, and dispositive devices. In this 
context, this book evaluates such meth- 
ods of transfer as gifts, trusts, United 
States Savings Bonds, life insurance, 
joint bank accounts, obligations pay- 
able at death, powers of appointment, 
contract to make a will, and ante- 
nuptial transfers. Of special value to 
the busy practitioner is an index which 
has a separate listing of all appropriate 
cases of each state. 


To order these books and to obtain 
lists of other Michigan Legal 
Publications, write to: 


MICHIGAN LEGAL PUBLICATIONS 
The University of Michigan 
Law School 
Ann Arbor, Michigan 
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The President’s Page 
(Continued from page 115) 
Dean Frank R. Strong of the School 
of Law of Ohio State University, who 
retired as President of the Association 
at this meeting. I believe they concern 
all members of the Bar and that all of 
us can help in dealing with them with- 
out waiting for the committee report. 
The first area concerns the problem 
of the part-time law student in the full- 
time law school. I shall not touch here 
upon the problem of the part-time law 
student in the part-time law school 
where economic conditions are usually 
responsible for his being a part-time 
student. Dean Strong expressed the 
belief that some of the students in full- 
time law schools were part-time stu- 
dents, not because of economic neces- 
sity, but because they were encouraged 
to that course by some members of the 
Bar, not sufficiently aware of the de- 
mands of modern legal education. He 
felt that in such cases the students 
were erroneously encouraged to feel 
that they could get an adequate legal 
education on a part-time basis and that 
it would be useful to them to get prac- 
tical experience while attending law 
school. Having done outside work 
when I attended law school, I am con- 
scious of the fact that it is a disservice 
to law students to have them give less 
than full time to law study if they are 
able to do so. The complexity of the 


profession’s responsibilities today, the 
multiplication of statutory require- 
ments and the variety of curricula pro- 
vided by the law schools, indicate that 
law students should be encouraged to 
spend full time on their legal educa- 
tion wherever possible. 

Another point made by Dean Strong 
was that, in many schools, the salaries 
of law teachers are lower than the 
average income of lawyers in their 
communities after they have been out 
of law school for a couple of years. Of 
course, reasonably adequate salaries 
are paid in some schools. However, 
salaries generally are too low and we 
should all push to get them increased 
in order to attract able members of the 
profession into the teaching branch. 
Just as the quality of the law students 
of today will determine the character 
and standing of the Bar in the future, 
so the quality of law teachers will play 
a large part in that result. We can be 
very proud of what our law schools 
are doing. If, as many of us hope, the 
law school population increases in the 
future in a better proportion to the 
general population than it has in the 
recent past, more teachers will be re- 
quired. We should do everything we 
can to make sure that they are recruit- 
ed from the ablest members of our pro- 
fession. It would be sad, indeed, if the 
teaching profession had to be content 
with less. 





Views of Our Readers 
(Continued from page 116) 


There are also printing firms which 
undertake to prepare a complete code 
of ordinances for municipalities. 

These are all things which only an 
attorney familiar with municipal law 
is competent to do. Unfortunately, mu- 
nicipal attorneys have, to a great ex- 
tent, surrendered these fields to com- 
mercial organizations. This is partially 
due to the conscientious attorney feel- 
ing that he is not as familiar with the 
subject as he should be; and partially 
to sheer laziness. 

Of course, the preparatién of a 
zoning ordinance, a subdivision con- 
trol ordinance or building ordinance 
does involve technical work by plan- 
ners, zoning experts or architects fa- 


American Bar Association Journal 


miliar with building construction, but 
putting these regulations into ordi- 
nance forms and providing for meth- 
ods of enforcement is entirely a matter 
for an attorney. 

The Illinois State Bar Association 
has, through appropriate action, de- 
clared that the preparation of a code 
of ordinances, and the preparation of 
a zoning ordinance are matters which 
can be performed only by attorneys. 
Nevertheless, many municipalities en- 
ter into contracts with municipal plan- 
ning firms, zoning experts, or printing 
firms by which these lay organizations 
undertake to prepare ordinances, and 
are paid for so doing. 

Tomas A. MATTHEWS 
Chicago, Illinois 
(Continued on page 122) 
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HISTORY: 19 years of study. Substantial investment in location, equipment, library. EVIDENCE: Reports that large home 
growing family and minimal professional standard of living are a concern. Still ahead —college costs, retirement ard 
estate ambitions. SUMMATION: Must count on 15-20 peak years of income ($1/4 million plus) to pay off checetin home; 
rear family; retire. All this while battling tough taxes—without the benefits of company paid life and disability iiterened, 
pension plan. VERDICT: Learn about Mutual Benefit Life’s “Seven Significant Benefits”. Talk with a M.B.L. pipdéennte- 
tive. See how a built-for-you plan solves specific problems through unique disability clauses, unusually high cash and 
loan values, liberal survivor income options—and more. Write for exclusive report of insurance findings that covers a full 
range of typical. requirements for attorneys. Ask for a copy of Consultant's Report, on your professional letterhead. 


these who plan ahead get ahead MUTUAL BENEFIT LIFE INSURANCE COMPANY, NEWARK, NEW JERSEY 
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Simplify your day— 


Increase earnings— 
with eee 


TERS Oo 

















TWO BIG PAGES FOR EACH DAY! 


Time is your stock in trade—your most 
precious asset. Put your time to work 
for you with LAWYER’S DAY ... the 
time record book that combines in one 
handy binder: 


@ A Daily Appointment Book 

@ A "Tickler” Reminder System 

@ A Duily, Weekly, & Monthly Work Planner 

@ A Time Record 

@ A Diary and Permanent Record of All 
Activities and Work Done 


With LAWYER’S DAY on your desk... 


your day will run more smoothly. One 
glance in the morning tells you every- 
thing you need to know about your 
day. You do more—and you get more, 
because you bill all your time and all 
your expenses. 


TAKES THE PRESSURE OFF YOU... 


With LAWYER’S DAY, you arrange 
your work schedule in advance. Noth- 
ing is left to chance. Interruptions 
... hurried appointments . . . crowded 
schedules . . . all are a thing of the past. 
You get maximum profit—with mini- 
mum pressure—from every moment of 
your time. 


MONEY-BACK FREE TRIAL OFFER 
Try LAWYER'S DAY on approval. Use 
coupon below on a NO RISK trial offer. 
We pay postage if check accompanies 
order. If not satisfied, return in 10 days 
for full refund, 


MAIL COUPON NOW! 








DAY-TIMERS 


Dept. B-10, Allentown, Penna. 


Please ship LAWYER’S DAY & materials as 
checked below [] or send samples & descrip- 
tive literature only [). 

SR. SIZE IR. SIZE 
Siar xt BiArk ad 


$8.50 [ $7.60 (F 
80c) 7eO 


amo. a mo. 
$3.95 FE $3.75 0 


100 @ 500 @ 
$2.50 [ $9.75 (0 


Available in 2 sizes 


FULL YEAR’S PAGES 
Jan. thru Dec., 1961 


MONTHLY PAGES 
hol 961 begi 





7- RING FULL YEAR BINDER 


NEW CASE MEMO with 
TIME-DOLLAR LEDGER 
SHEET ON REVERSE 
SIDE (82 x 11”) 
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By Lecture or By Mail 


HOW TO PUT TOGETHER 
A REAL ESTATE SYNDICATE 


Now—complete 1 day workshop. Every- 
thing you need, by lecture or by mail. 
Actual forms, step-by-step explanations, 
sales prospectuses, agreements, check- 
lists, and tax angles. Successful syndi- 
cation deals taken apart, from begin- 
ning to end. Learn to: 


{ Syndicate your own small and 
medium-sized deals. 
{| Build your own life-time equity 
in real estate. 
{| Convert ordinary income to cap- 
ital gains. 
Complete 1 day workshop, Saturday, 
March 25th, 1961—or order completely 
indexed, edited transcript, with set of 
forms, by mail. Covers tax angles, se- 
curities laws, New Real Estate Trust 
and Madonick Acts. Limited number 
seats; transcripts. Rush $50 check to- 
day to 


DANIEL S. BERMAN 
SYNDICATE WORKSHOP 
350 Broadway © New York City 13 














(Continued from page 120) 


More Lawyers When 
We Have Too Many Now? 

The President’s Page in the Decem- 
ber, 1960, issue of the Journal advo- 
cated an accelerated program of re- 
cruitment for the legal profession. Yet 
the same issue contained two letters 
to the Editor blaming the lawyers’ 
problems on an excess of lawyers. The 
letter from Thomas J. Moore (on page 
1282) hit the nail squarely on the head 
and represents, in this writer’s opinion, 
a much more realistic view of the 
situation than does President Sey- 
mour’s, 

In view of the gravity of the prob- 
lem it would be desirable for The 
President’s Page to reply to Mr. 
Moore’s letter, because if Moore is 
correct in his analysis of the problem 
then President Seymour is offering to 
the American Bar Associatio a pro- 
gram that will serve only to make a 
bad situation worse. ; 


CuINnTON J. MORGAN 


Rome, Georgia 


American Bar Association Journal 


Saxons Didn’t 
Originate Jury Trial 

In the December issue of your 
Journal there appeared an article about 
Jeremiah Black. I have no quarrel 
with the author of that article concern- 
ing Mr. Black’s forensic ability. The 
example the author used, however, is 
hardly historically accurate. He quotes 
Mr. Black’s argument before the Su- 
preme Court of the United States con- 
cerning the origin of trial by jury. Any 
layman reading the article would get 
the impression that Mr. Black was on 
sound ground in making the argu- 
ment, even though there is no docu- 
mentation. I say this because too often 
at gatherings where the Constitution 
and Declaration of Independence are 
lauded the orator speaks of the trial 
by jury as though it originated with 
our Saxon ancestors. The desire for 
self-glorification is ever present but 
history teaches us that trial by jury 
came over with the Normans. 


In Pollack and Maitland, History o/ 
English Law, Vol. I, it is said: 


The English jury has been so highly 
prized by Englishmen, so often copied 
by foreigners, that its origin has been 
sought in many different directions. 
At the present day, however, there can 
be little doubt as to the quarter to 
which we ought to look. We must look 
to the Frankish inquisitio, the preroga- 
tive rights of the Frankish kings. 


After exploring the origin at some 
length, the authors then go on to say: 


Such is now the prevailing opinion, 
and it has triumphed in this country 
over the natural disinclination of Eng- 
lishmen to admit that this “palladium 
of our liberties” is in its origin not 
English but Frankish, not popular but 
royal. It is certain that of the inquest 
of office or of the jury trial the Anglo- 
Saxon dooms give us no hint, certain 
also that by no slow process of evolu- 
tion did the doomsman or the oath- 
helper become a recognitor. 


I have not labored the point but 
Professor Thayer has given us some 
interesting comments on this in his 
Preliminary Treatise on the Law oj 
Evidence. 

James A. Mayor 
Hackensack, New Jersey 


(Continued on page 126 
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THE FACULTY OF THE HARVARD LAW SCHOOL 


offers a 


PROGRAM OF INSTRUCTION FOR LAWYERS 


to be given at the 


Harvard Law School, Cambridge, Massachusetts 
July 17 to July 29, 1961 


PROGRAM OF INSTRUCTION AND FACULTY 


(All courses will be presented by Members 
of the Faculty of the Harvard Law School) 


A. James Casner, Director of the Program 


COURSES 


(Each course will run throughout the two weeks of the Program) 


ADMINISTRATIVE LAW 
BUSINESS PLANNING 


CONTROLLING THE USE OF LAND 
ESTATE PLANNING 

FINANCIAL PLANNING 
INTERNATIONAL TRANSACTIONS AND 
RELATIONS 


CLARK BYSE, Professor of Law 

DAVID R. HERWITZ, Prefessor of Law 
(LOUIS LOSS, Professor of Law, will 
participate in the Business Planning 
problem which involves the SEC.) 

CHARLES M, HAAR, Professor of Law 

A. JAMES CASNER, Weld Professor of Law 

PETER F. COOGAN, Lecturer on Law 

MILTON KATZ, Henry L. Stimson Professor 
of Law and Director of International 
Legal Studies 


LECTURES 


THE ROLE OF THE JUDGE 
Two lectures 
Two lectures 


JOHN P. DAWSON, Professor of Law 
PAUL A. FREUND, Carl M. Loeb University Professor 


First Week 


CONFERENCE ON IMPROVING CAREER 
OPPORTUNITIES IN THE FIELD OF 
CRIMINAL JUSTICE 


Registrants in the Program will 
be invited to attend four open 
meetings of the Conference to 
consider the opportunities and 

responsibilities of the profes- 
sion in the field of criminal 
justice. 


CHAIRMAN 
LIVINGSTON HALL, Professor of Law 


CONFERENCE MEMBERS 

The invited members and speakers 
for this 5-day Conference will include 
judges, lawyers, public officials, 
parole and probation officers, correc- 
tional administrators, and authorities 
from other disciplines interested in 
the administration of criminal justice. 


Second Week 


PROFESSIONAL RESPONSIBILITY 
SEMINAR 


Problems in the Field of 
Estate Planning 
Problems in the Field of 
Business Planning 
Problems in the Field of 
Administrative Law 
Problems in the Field of 
Controlling the Use of 
Land 


CHAIRMAN 
ROBERT BRAUCHER, Professor of Law 


MR. CASNER AND INVITED LAWYERS 
MR. HERWITZ AND INVITED LAWYERS 
MR. BYSE AND INVITED LAWYERS 
MR. HAAR AND INVITED LAWYERS 





Accommodations and meals will be available in University buildings for those 
attending the Program and their families. 


For a catalog and application materials write to 


William L. Bruce, Associate Director 
Program of Instruction for Lawyers 
Harvard Law School 

Cambridge 38, Massachusetts 
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Refresh your recollection 
EASY! with a CASE CAPSULE in each file 


one of our many items 
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AMERICA’S LARGEST PRINTERS TO THE PROFESSIONS . 
NOW SERVING LAWYERS FROM COAST TO COAST. 


THE SAME HIGH QUALITY AT LOW PRICES ... ENJOYED BY 
THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. 


$e 0 OWHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
BECAUSE SATISFACTION 1S UNCONDITIONALLY 
GUARANTEED. 
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PROFESSIONAL PRINTING COMPANY, INC. 126 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and yours 
latest catalogue. 


NAME 





ADDRESS. 








CITY. STATE 
\ 





[_] Announcements 

[] Billheads 

[_] Business Cards 

[_] Case Capsule 

[_] Correspondence Cards 
[] Envelopes 

[_] Foolscap 

["] Legal Covers 

[_] Legal Paper 

[] Letterheads 

[_] Memorandum Slips 

[-] Onion Skin 

[] Petty Cash Vouchers 

[ ] Receipt Slips 

[] Reply Envelopes 

[] Self-Sealing Envelopes 
[] Telephone Message Slips 
[_] Time Slips 

[] Utility Envelopes 

[_] Will Cover 

[_] Will Envelope 

[] Will Paper 

For other items — please write. / 
o 
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A tax service tailored to your requirements ! 





Use BNAs TAX MANAGEMENT Portfolios 
for 45 days—without obligation 


BNA’s bi-weekly TAX MANAGEMENT 
Portfolios provide a corporate tax ad- 
ministration service custom tailored to 
your needs—thanks to a unique sub- 
scription plan that permits you to choose 


cover revisions, 


the Portfolios that cover corporate tax 
topics of consequence to you. 


tax problems, 


Portfolios contain comprehensive, top- 
ic-by-topi¢ analyses of corporate income 
including Tax-Pattern 
outline, Detailed Analysis, Bibliography 
and References, and a complete set of 


Working Papers. 


lems; 


The Working Papers—perhaps the 
most valuable feature of the service— 
include graphic descriptions of prob- 
computation worksheets; proto- 
type forms; specimen notices to share- 
holders, employees, customers, and sup- 
pliers; prototype submission documents 
to Internal Revenue Service (including 
sample requests for rulings); 
special tax return forms; 
implementation documents (with ex- 
planations and comments); and similar 


materials. 


filled-in 
accounting 


As part of the service, you also receive 
the bi-weekly TAX MANAGEMENT Memo- 
randum, which offers the consensus rec- 
ommendations on current corporate tax 
problems of an Advisory Board of active 
attorneys, 


tax practitioners, 
countants. 


require, 


subscription year.) 


Every portfolio is kept up to date by 
means of change sheets or cover-to- 
whenever necessary. 
Portfolios are compact, convenient, easy 
to use—fit any standard file drawer. 


Select any seven of the TAX MANAGE=- 
MENT Portfolios listed below. Use them 
for 45 days, without obligation. If they do 
not give you the corporate tax help you 
return all materials—collect. 
Otherwise we'll bill you at the end of the 
45-day approval period, at the Custom 
Service rates indicated below. (After 
your subscription is entered, you may 
request as many additional Portfolios as 
you desire at $14.50 per Portfolio per 


and ac- 





pa eneeeennnnnn a= Use this form to request TAX MANAGEMENT for 45 dayS$.««<90nnnnnnnne=y 


The Bureau of National Affairs, Inc. 
1231 24th Street, N.W. Washingten 7, D.C. 


Please send me TAX MANAGEMENT on an introduc- 
tory get- -acquainted basis for 45 days, without obligation. 
I have checked below the seven Portfolios I wish to 
receive immediately, under your Custom Service Plan. 


BNA 


EE 





at the rates indicated. 


(Select any seven Portfolios from those listed below) 


(C0 Accrual of State, Local and Fed- 
eral Taxes (24) 


(0 Accumulated Earnings Tax (35) 
(C0 Bad Debts (19) 


(0 Citizens Working Abroad for U.S. 
_ Employers (13) 

Oo Consolidated Returns — Elections 
and Filings (21) 


(0 Consolidated Returns: Poapyeties 
and Computations (Part |—Uncon- 
solidated Items) ( 


o Copeetiteont Returns: Greperation 
nd Computations (Part |i—Con- 
solidated Items) ( 


(0 Consolidated Returns—Special 
Taxes and Taxpayers (43) 


(0 Corporate Acquisitions (8) 


NAME 


0 Gonnerute epetaten under 
Section 337 (18) 


oO Sonporate Liquidations under 
Section (58) 


(] Corporate Recapitalizations (52) 
(1) Corporate Separations (2) 
() Corporate Stock Redemption (17) 


oO ae omy and Payments of 
Estimated Tax (1) 


(0 Deferred Compensation Arrange- 
ments ) 

1] Depreciation (6) 

(J Earnings and Profits — Dividends 
(32) 


[) Equipment Leasing (12) 


c Llichi 


g U.S. Opera- 
tions in Canada (45) 





C Estate Planning for Corporate 
Executives (11) 


(C0 Foreign Income—Export Sales (5) 


() Foreign Operations under Sec- 
tions 367 and 1491 (57) 


oO ae Conversions (33) 
: . and Technical Assist 
Abroad (44) 

C) Liquidation of Corporate Subsid- 
iories (16) 





C) Meving Expenses (3) 
() Net Operating Losses (9) 


( Net Operating Losses—Acquisi- 
tions of Loss Corporations (27) 


© Partial Liquidation (37) 





ORGANIZATION 








ADDRESS 


city 


Signed 





ZONE 








_ STATE 





ab 2-61 


February, 1961 ° 


I understand that I may return all materials, collect, 
within 45 days. Otherwise you may bill me after 45 days 


(0 Preparation and Use of Schedule 
M (31) 


(C0 Sales and Leasebacks (36) 

() Sickness and Disability Benefits (4) 

(1 State Taxation-Income Taxes (10) 

C) Stock Options (7) 

(C) Tex Effects of Intercorporate 
Transactions (22) 

(0 Transfers to Controlled Corpora- 
tions (54) 

C) Travel and Entertainment 
Expenses (26—2nd) 

(CO Western Hemisphere Trade Cor- 
poration (30) 


(Numbers in ee prey 
serial numbers of the Peritolice) 


Subscription Rates 


Under the Custom Service Plan, 
subscription rates stort at $144 per 
year for seven Portfolios (plus 26 
issues of the bi-weekly T. MAN- 
AGEMENT Memorandum) and increase 
by $14.50 for each Portfolio subscrib- 
ed for beyond seven. Thus, if you 
subscribe for eight Portfolios, the sub- 
scription rate is $158.50 per year; for 
nine Portfolios, $173 per year; for ten 
Portfolios, $187.50 per year; and so 
on. All Portfolios are kept up to date 
by meons of change sheets or com- 
plete, cover-to-cover revisions during 
the subscription year. You may ex- 
change vp i to seven Portfolios for up 
to seven other Portfolios on different 
tax subjects, without charge, during 
the subscription year. 
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PROPERTY and PROFIT 


CLIENT PROBLEMS — 6 A 
IF your client wants to buy or sell a going business .. . BINDER 
can you assure him that the price is right? Does he 


really know exactly what he is getting or offering? for your 


JOURNAL 


(Holds Twelve issues) 











Sellers sometimes include assets of major value (often writ- 
ten off the books) they do not realize the business possesses. 
Buyers occasionally find that conditions they did not know 
about sharply reduce the worth of the business to them. 


Many professional advisors have found that the best answer 
to these problems is an appraisal by experts with experience 
in the complex field of business valuation. These specialists 
determine the value of each major asset, including intangibles 
such as patents, trademarks and leases. They study the earn- 
ings history of the organization, analyze company and indus- 
try conditions, and project earnings. Knowledge of capi- 
talization rates currently applying to types of business risks 
makes it possible for them to capitalize earnings on a sound 
basis. Their research facilities establish the selling price of 
comparable enterprises. 


—__>_—— 


$2.25 postpaid 


Check must be mailed 
with order 


PERSONALIZE 
YOUR NAME IN GOLD 75¢ 
DATE 50c—BOTH FOR $1.20 


Seasoned judgment applied to these analyses will produce a 
sound statement of market value to guide your client in his 
purchase or sale. A nation-wide organization, Marshall and 
Stevens offers a staff of appraisal engineers experienced in 
the difficult problems of business valuation. The informative 
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(Continued from page 122) 
Another Part 
of Black’s Argument 

I read with great interest the article 
on “Jeremiah S. Black”. I am sorry, 
however, that Mr. Simon did not quote 
that portion of his argument which I 
think should be marked, learned and 
digested by every lawyer in this land. 
The quotation I have in mind is as 
follows: 


In peaceful and quiet times our legal 
rights are in little danger of being 
overborne; but when the wave of arbi- 
trary power lashes itself into violence 
and rage, and goes surging up against 
the barriers which were made to con- 
fine it, then we need the whole strength 
of an unbroken Constitution to save us 
from destruction. 
Rapu S. Croskey 
Philadelphia, Pennsylvania 


Lawyers Must Be 
Thick Skinned 

Mr. Dreos (December issue) states 
that Mr. Smith (September issue) drew 
wrong conclusions from facts pre- 
sented; then Mr. Dreos draws conclu- 
sions without supporting facts, i.e., his 
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second paragraph, “solo practitioners 
are generally . . . less able, etc., etc.” 

Obviously this writer is a solo Main 
Street country lawyer (though a day- 
law graduate) and would not have it 
otherwise. Though the rest of Mr. 
Dreos’ letter was well presented with 
supporting stated facts, it could be 
inferred from his conclusions that the 
greatest percentage of lawyers in the 
United States were incompetent, night- 
law school graduates who practiced 
law as solo practitioners on the brink 
of starvation; and indeed indicating 
that the vast majority of our lawyers 
were also untrustworthy and short on 
ethical understanding. 

This writer wonders what the back- 
ground and scale of association or 
partnership relationship might be of 
the following: so-called divorce law- 
yers who specialize in the divorce mill, 
whereby divorces are ground out on a 
production line basis, with litle or no 
retainer fee paid, depending» upon col- 
lecting the fees on a collection house 
basis from the defendant-husband, usu- 
ally. Query: Could this result in a 
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state-operated and controlled divorce 
court commission, whereby laymen 
could well and as well represent the 
third party state to the divorce pro- 
ceedings? So-called plaintiff's lawyers, 
who operate on a business-like contin- 
gent fee basis, usually in the personal 
injury fields; the original intent of 
contingent fee arrangements was to 
allow those financially unable to avail 
themselves of legal counsel to thereby 
protect their legal rights; this original 
intent has been so warped as to make 
the entire arrangement distasteful to 
lawyers and to laymen alike (like Mr. 
Dreos, I plead guilty to this statement 
of conclusion but basing said conclu- 
sion merely on my own observations). 
Query A: How many of these so-called 
specialists would accept a case worth, 
we will say, $100,000 on a straight fee 
basis, whereby an estimated four-day 
trial would be a reasonable time re- 
quirement at a reasonable fee basis of 
$500 per day? Query B: Could this re- 
sult in an establishment of state or fed- 
eral controlled commissions to handle 
these types of transportation-caused 
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injuries and claims, with again the 
laymen representation rights? 

In conclusion, this writer cannot but 
feel that Mr. Dreos has a knowledge 
of human psychology and no less an 
instinct for satiric humor, whereby he 
desired to obtain a wide response and 
interest from the greatest number of 
lawyers, i.e., solo practitioners, and did 
accomplish the same by presenting the 
conclusion referred to above for the 
greatest impact. (Again a conclusion 
based upon observation and not facts.) 

Frankly, this writer enjoyed the 
reading of the letter of Mr. Dreos and 
states categorically that criticism, con- 
structive or otherwise, should be wel- 
comed by all members of our Bar, par- 
ticularly in view of that theory spread 
by lawyers for the benefit of laymen 
that we members of the Bar have a 
thick skin indeed. 

W. Ear SMART 
Lemon Grove, California 


Likes Article 
on World Law 

One of the fine articles during the 
year which has been published in your 
Journal is the one entitled “The Pro- 
motion of World Peace Through Law”. 

It is well worth anyone’s time to 
read, and it would leave a lasting im- 
pression on every reader... 

WituiAM Haw.ey ATWELL 


United States District Court 
Dallas, Texas 


We Can Solve Our 
Problems Better Than the 
World Court Can 

Just finished reading the December, 
1960, issue of the Journal and remarks 
of Brother Blair C. Wood, of Iowa, in 
re the Connally Amendment. 

I beg to disagree with him that the 
World Court issue is simple—may I 
ask this question of him: “Is human 
nature simple?” It would be wonder- 
ful if we could reduce all controversies 
to simplicities but alas, people being 
people and all of us being different in 
thought, degree and locality, it would 
be absurd to say anything is simple. 
As the world grows in civilization, all 
becomes more complex. 

Perhaps my philosophy of self-gov- 
ernment is different from Mr. Wood’s, 
but I am firmly of the opinion that he 
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Nominating Petitions 


Georgia 

The undersigned hereby nominate 
William B. Spann, Jr., of Atlanta, for 
the office of State Delegate for and 
from Georgia to be elected in 1961 for 
a three-year term beginning at the ad- 
journment of the 1961 Annual Meet- 
ing: 

Leonard Farkas and H. H. Perry, 
Jr., of Albany; 

John H. Boman, Jr., Henry L. 
Bowden, Newell Edenfield, E. Smythe 
Gambrell, J. Winston Huff, C. Baxter 
Jones, Jr., M. E. Kilpatrick, A. C. 
Latimer, T. J. Long, Allen Post and 
Robert B. Troutman, of Atlanta; 

Kenneth M. Henson, William J. 
Schloth and A. Edward Smith, of 
Columbus; 

Charles M. Jones, of Hinesville; 

C. Baxter Jones, T. Baldwin Martin, 
Cubbedge Snow and T. Reese Watkins, 
of Macon; 

Samuel A. Cann, Alex A. Lawrence 
and Kirk McAlpin, of Savannah; 

George R. Jacob, of Talbotton. 


Idaho 

The undersigned hereby nominate 
E. B. Smith, of Boise, for the office of 
State Delegate for and from Idaho to 
be elected in 1961 for a three-year 
term beginning at the adjournment of 
the 1961 Annual Meeting: 

Robert M. Kerr, Jr., of Blackfoot; 

Ralph R. Breshears, Carl P. Burke 
and Jess B. Hawley, Jr., of Boise; 

Kales E. Lowe, of Burley; 

William F. Gigray, Jr., of Caldwell; 

William S. Hawkins, of Coeur 
d’Alene; 

C. H. Higer, of Emmett; 

Charles O. S. Scoggin, of Fairfield; 

Mary Schmitt, of Gooding; 

Gilbert C. St. Clair, of Idaho Falls; 

John J. Peacock, of Kellogg; 

Thomas A. Madden and V. R. Clem- 
ents, of Lewiston; 

Tom Felton, of Moscow; 

Frank F. Kibler, of Nampa; 

Dwaine L. Welch, of Payette; 

A. L. Merrill and L. Charles John- 
son, of Pocatello; 


Sherman J. Bellwood, of Rupert; 
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Sherman F. Furey, Jr., of Salmon; 
Everett B. Taylor, of Sun Valley; 
Harry Benoit, of Twin Falls; 
Charles E. Horning, of Wallace; 


George Donart, of Weiser. 


New York 

The undersigned hereby nominate 
Samuel A. Arutt, of New York, for 
the office of State Delegate for and 
from New York to be elected in 1961 
for a three-year term beginning at 
the adjournment of the 1961 Annual 
Meeting: 

Arnold M. Schwartz, Conrad J. Du- 
berstein and Emory Cohn, of Brooklyn; 

Joseph H., Frier, Jr., Meyer Linden- 
baum, George J. Balbach, Ben Wein- 
traub, Harris Levin, Chauncey H. 
Levy, Max Nachamie, Jerome H. Funk, 
Charles Seligson, Ralph B. Neuburger, 
David Sive, Harry B. Meyers, Milton 
I. Newman, John J. Bennett, Samuel 
S. Stolz, Sydney Krause, Bernard H. 
Goldfluss, Irving Levin, Morris B. 
Kessler, Milton B. Eulau, William J. 
Henry and Allen Murray Myers, of 
New York. 


Ohio 

The undersigned hereby nominate 
A. L. Kearns, of Cleveland, for the 
office of State Delegate for and from 
Ohio to be elected in 1961 for a three- 
year term beginning at the adjourn- 
ment of the 1961 Annual Meeting: 

Raymond E. Cookston, of Bay Vil- 
lage; 

Walter L. Greene, Irwin Greene, 
John V. Corrigan, Sidney Franklin, 
Leo Rattay, Francis J. Talty, Craig 
Spangenberg, Louis M. Petrash, Ben- 
jamin D. Nicola, Charles W. White, 
Joseph A. Artl, J. J. P. Corrigan, 
Samuel Silbert, Max D. Gustin, Arthur 
Fiske, George B. Harris, William F. 
Hecker, Martin A. Rini, Dwight Hostet- 
ter and F. J. Kmiecik, of Cleveland; 

Ellis R. Diehm, of Cleveland Heights ; 

Clarence C. Fowerbaugh, of Lake- 
wood; - 

Hugh Wells, of Shaker Heights; 

Alan M. Wolk, 
Heights. 


of University 


Rhode Island 


The undersigned hereby nominate 
Colin MacR. Makepeace, of Provi- 
dence, for the office of State Delegate 
for and from Rhode Island to be 
elected in 1961 for a three-year term 
beginning at the adjournment of the 
1961 Annual Meeting: 

Marshall Swan, Mason B. Merchant 
and Andrew A. DiPrete, of Barrington; 
Benj. F. Lindemuth, of Bristol; 

Hoyt W. Lark, of Cranston; 

Robert F. Pickard, of East Green- 
wich; 

David B. Lovell, Jr., of East Provi- 
dence; 

Edward T. Richards, of Peace Dale; 

Andrew P. Quinn, Edward Winsor, 
Arthur J. Levy, Daniel Jacobs, Joseph 
A. Kelly, Martin M, Temkin, Ellis L. 
Yatman, Henry C. Hart, Earle B. 
Arnold, John P. Cooney, Jr., Harold 
B. Tanner, Matthew W. Goring, Hay- 
ward T. Parsons and Stuart H. Tucker, 
of Providence; 

Edward F. Hindle and Bayard Ew- 
ing, of Warwick; 

Raoul Archambault, of West War- 


wick, 


Utah 

The undersigned hereby nominate 
E. L. Schoenhals, of Salt Lake City, 
for the office of State Delegate for 
and from Utah to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

Sanford M. Stoddard, Junius S. 
Romney, Earl M. Wunderli, Bryce E. 
Roe, Harold G. Christensen, David K. 
Watkiss, John H. Snow, Jay E. Jensen, 
David E. West, Owen G. Reichman, 
John D. Rice, James E. Faust, George 
L. Nelson, Donn E. Cassity, Edwin B. 
Cannon, Ray S. McCarty, James W. 
Beless, Jr., Ralph H. Miller, Don J. 
Hanson, Perris S. Jensen, Delbert M. 
Draper, Jr., John F, Lee, Robert Ry- 
berg, Joseph J. Palmer and Robert F. 
Schoenhals, of Salt Lake City. 
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1. A USS. citizen age 21-32. 2. 
Graduated from an approved law 
school. (Law students may apply 
during their senior year.) 3. Ad- 
mitted to practice before the high- 
est court of a state or federal court. 
4. In good standing before the bar. 
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No long apprenticeship. No rou- 
tine jobs at low wages. Right 
from the start—you’re practic- 
ing law as an officer in the Judge 
Advocate General’s Corps. A 
practice both stimulating and 
satisf ying—world-wide in scope. 
Following your direct commis- 
sion as an Army First Lieuten- 
ant*, your assignment to a re- 
spunsible position is immediate. 
Army attorneys gain invaluable 
experience in a wide variety of 
legal fields—experience difficult 
to acquire early in a civilian law 
practice. Your specialty might 
be: Claims; Patents; Litigation; 
Real Estate; Procurement; Mil- 
itary Affairs; Military Justice; 
Legal Assistance; International 
Affairs. Your initial assignment 
may be in the United States—or 
in any country where U.S. sol- 
diers are stationed. Can you 
meet the basic qualifications? 
Then mail the coupon today for 
detailed information. 
















*For qualified practicing attorneys, 
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is better equipped to settle the problems 
of his home at Waterloo, Iowa, than I 
am or any other non-resident of his 
area! I am not aware of his problems; 
I know not his personality or the cus- 
toms of his people. Wherefore should 
I decide that I am better qualified to 
decide and resolve the problems of Mr. 
Wood and his friends and family of 
Iowa than those who live there? Al- 
though with no personal knowledge of 
Brother Wood, I would believe him to 
be a person of intelligence who is prob- 
ably too idealistic. I, too, believe that 
idealisms are worthy targets toward 
which we all should aim! As practical 
realistic men of the world, must we 
delude ourselves that human nature is 
perfect—that the have-not countries 
would give us a fair shake in a so- 
called world court? I like people—I 
try to persuade myself that people will 
be fair—but common sense and ex- 
perience convinces me that the human 
race is not yet so far advanced that it 
will make personal sacrifice for the 
good of another race or nation. The 


| United States, as the most prosperous 


and advanced nation at this time, is the 
most envied and hated nation in this 
world. Human nature tells us why: 
more money, more luxury and more 
prestige than any other nation. It is 
a natural sequence that the less-favored 
nations of this world will resolve 
against the United States in questions 
coming before this so-called World 
Court. 


As much as we may decry the situ- 
ation, the world is not yet ready to 
resolve its questions in a peaceable 
and friendly manner—because the peo- 
ple of this world are not ready! Not 
until that “great day of reckoning” in 
which all of us are firmly united in 
true faith will it be cured! And most 
of us will never live (if any) to see 
that day! Perfection has yet to be at- 
tained on this earth, and I, for one, 
do not see it in a “World Court”! 

Ear.e D. GARRISON 
Seymour, Texas 


Raise the Standards 
of Legal Education 

The letter from Thomas J. Moore, 
of Cleveland, Ohio, in the December 
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issue of the Journal is the most prac- 
tical and intelligent appraisal of the 
present status of the Bar that I have 
read in a long time. The problems 
won't be solved by more and more 
students entering law school, and I 
don’t think that the standing that the 
Bar claims for itself in our society is 
justified from the haphazard educa- 
tional background required to get in. 
Make the entrance requirements to the 
Bar more strict in every respect. It 
will naturally follow that the financial 
remuneration will be greater and the 
quality of the work better and the posi- 
tion of the profession higher. I hope 
that Chairman Webster will consider 
Mr. Moore’s thoughts in the work of 
the Special Committee on Legal Edu- 
cation, 
Joun L. HAwKINs 

Pittsfield, Massachusetts 


Senator McCarthy 
and Mr. Welch 


In your November, 1960, issue, you 
published an article entitled “Joseph 
Nye Welch 1890-1960”, lauding the late 
J. N. Welch and commenting on the 
fact that when he was representing the 
Army for an investigating committee 
he remarked to Senator Joe McCarthy, 
“If there is a God in Heaven, you will 
repent your words.” 


Senator McCarthy was one of the 
finest types of American citizen I have 
ever known. He fought Communism in 
all of its ramifications without gloves. 


It is natural for the National Law- 
yers Guild to organize a chapter in 
Harvard Law School. There has been 
no necessity in a free democracy for 
the National Lawyers Guild and many 
of us who have tried to work for the 
best interests of our government resent 
the position taken by the National 
Lawyers Guild and the Harvard Law 
School. 

It seems to me that the American 
Bar Association Journal should not 
have published the article about Joseph 
Nye Welch, especially the portion about 
his criticism of Senator McCarthy who 
was literally hounded to death by a 
bunch of leftwingers. 

Georce S. ATKINSON 
Dallas, Texas 


(Continued on page 132) 
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Courts Martial Manned by 
Lawyers in World War II 

Colonel Wiener’s article on the 
Army’s Field Judiciary System in the 
November issue of the American Bar 
Association Journal is a very lucid and 
readable explanation of the organiza- 
tion and operation of a system put into 
effect two years ago by Major General 
George W. Hickman, the Judge Ad- 
vocate General of the Army, which has 
already demonstrated its effectiveness 
in improving the administration of 
military justice. 

However, [ cannot let pass unnoticed 
a statement by Colonel Wiener with 
regard to practices followed in this 


field during World War II. The state- 
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ment is “With World War II, lawyers 
were, as the phrase went, a dime a 
dozen—but their professional training 
was not utilized and the old law mem- 
ber practices continued.” The reference 
to the old law member practices was 
to the system generally followed prior 
to World War II, and in the early 
stages of that conflict, of assigning an 
officer of a branch other than the 
Judge Advocate General’s Department 
to duty as law member of a general 
court martial. 

What Colonel Wiener’s experiences 
were I do not know, but on the basis 
of my own experience and observation 
I am obliged to challenge his statement 
that lawyers generally were not used in 
this capacity in World War II. As Staff 
Judge Advocate of one of the largest 
general court martial jurisdictions in 
the ETO—during one period we had 
as many as fourteen general courts 
operating simultaneously—I had con- 
siderable experience in the selection 
and appointment of court personnel. 
In all of our courts both the law mem- 
ber and defense counsel were law- 
yers. They were drawn from various 
branches of the service and were not 
personnel assigned to the office of the 
Staff Judge Advocate, thereby elimi- 
nating the command influence problem 
referred to by Colonel Wiener. I am 
confident that similar pragtices were 
followed in other jurisdictions. In any 
event, it is not fair to characterize the 
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entire system in the manner indicated 
in the published letter. 
FRANKLIN H. BERRY 
Colonel, JAGC, USAR 


Toms River, New Jersey 


Likes Article 
by Law Student 

I want to thank you and Mr. Kelley 
for the very pertinent and penetrating 
article entitled “A General Education 
for Pre-law Students” 
ber, 1960, Journal. 


in the Novem- 


It should be required reading for 
every student considering the study 
of law. 

Donap A. ROBINSON 
Newark, New Jersey 


He Also Liked the 
Kelley Article 

I wish to congratulate you on the 
astute and extremely well written ar- 
ticle in your November issue by James 
L. Kelley. This bright young man has 
placed before both the educators and 
the lawyers a challenging opinion that 
made for pleasant reading and much 
reflection. 

Please relay my most sincere con- 
gratulations to him. If I had his grasp 
of the English language, I could quit 
working and write and visit with James 
Jones on the Riviera. 


H. L. McKeever 
Murphy, North Carolina 
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The Administrative Process: 


The Third Decade 


The problem of the administrative process is one with which Dean 
Landis is intimately familiar from his long experience as a practicing 
lawyer, teacher and member of three of the most important federal 
administrative agencies. This paper, delivered before the Section of 
Administrative Law at the American Bar Association’s Annual Meeting 
in Washington, was written before he was appointed by President 
Kennedy to make a study of the administrative process for the new 


Administration. 


by James M. Landis * of the New York Bar (New York City) 


. 
Kor SOME THIRTY-five years now 
| have had the opportunity to defend 
and to criticize our administrative 
agencies as a teacher, as a member of 
many of these agencies and as a prac- 
titioner before them. To add up the 
result of these experiences is not an 
easy task, particularly if one seeks to 
be objective about a host of subjective 
experiences. 

The administrative process, and I 
prefer to call it that rather than ad- 
ministrative law for reasons that I 
trust will become apparent, seems to 
me-during these past three decades to 
have passed through two stages and is 
now entering a third. To understand 
that process, and lawyers today, as 
distinguished from the Bar of the 
twenties, have necessarily a greater 
familiarity with it, it seems essential 
to define the contours of the area cov- 
ered by this discussion. Administration 
is, of course, a broad term, spanning 
everything from the enforcement of 
weights and measures to the expansion 
ind contraction of the currency of the 
country. Administrative law, on the 
other hand, tends to narrow the field 
to a concept that centers about the ad- 
judication of claims by agencies other 
than courts. The adjudication of these 


claims may be resolved through a 
process not unlike that pursued by our 
courts. They may, however, be resolved 
also by a process wholly dissimilar to 
that of litigation. The promulgation of 
zoning regulations by a town board, 
for example, is essentially an adjudica- 
tion of conflicting claims to the use of 
land, the resolution of which must be 
held within certain broad precedents 
and which can be set aside by judicial 
action if it oversteps them. This phase 
of what might be called administrative 
law rarely receives attention from stu- 
dents of the subject. No suggestion, 
for example, has ever been made to my 
knowledge that the process of adjudi- 
cation in this important area should 
be judicialized in the sense that ex 
parte approaches between the client 
and the “judge” should be outlawed 
or that the ultimate decision must find 
its basis in evidence of record rather 
than in the experiences, imagination 
or prejudices of those that have the 
power to choose between the many al- 
ternatives presented to them. And yet 
rulings in this area of land use fre- 
quently have greater economic and 
social consequences than many a de- 
cision of one of our more important 
independent regulatory agencies. The 
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area that we generally have in mind 
when we speak of administrative law 
and the administrative process is: the 
work of agencies entrusted with the de- 
velopment and enforcement of impor- 
tant statutes, the scope and impact of 
which could only be indefinitely deter- 
mined at the time of their passage and 
the development of which by regula- 
tion and adjudication was left in the 
hands of an agency not required to 
be manned by men trained in the law. 


The First Phase in 
the Administrative Process 

It is for this reason that most of 
these agencies, but not all, were con- 
stituted on a bipartisan basis and were 
sought to be made what we call “in- 
dependent” by the assurance of some 
degree of tenure—an assurance that 
was rudely disturbed by the Supreme 
Court of the United States in Myers 
v. United States, 272 U. S. 52, only to 
be restored by its later decision in 
Humphrey’s case, Rathbun v. United 
States, 292 U. S. 692. Similarly, since 
the further development of these stat- 
utes was definitely contemplated by the 
legislature, it was believed that the 
legal discipline as exemplified by our 
courts was too narrow for such a task 
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and that other disciplines should be 
available to discharge this important 
responsibility. The Federal Trade Com- 
mission was to become a “business- 
man’s court”. The Interstate Commerce 
Commission had had an _ illustrious 
career under the lay leadership of 
Joseph B. Eastman and leadership such 
as this, representing a discipline other 
than law, appeared to have important 
advantages. 

These were the general considerations 
that moulded the form of administra- 
tive agencies at the time of their bur- 
geoning under the New Deal. The very 
failure of the National Recovery Ad- 
ministration with its monolithic struc- 
ture to set a suitable and enduring 
pattern for industry and labor gave 
impetus to these conceptions. With its 
demise, the National Labor Relations 
Board came into existence and some of 
its other responsibilities it was hoped 
would be undertaken by the Federal 
Trade Commission. 


Of course, the growth of the admin- 
istrative process during the thirties we 
can now recognize was essential for 
the advancement of the philosophies 
of the New Deal. The socialization— 
yand 1 think that is an accurate and 
net a nasty word—of our economy 
could not have been advanced without 
the use of agencies of this type. It 
was believed that claims of the type 
that the government was now willing 
to recognize could not be effectively 
pressed by the method of private liti- 
gation available in the courts. Claims 
relating to the safety of bank deposits, 
to the protection of investors sadly 
deluded by the experience of the twen- 
ties, to freedom from discrimination 
in employment, to the right to bargain 
collectively, to the use for commercial 
purposes of our airways in interstate 
commerce, are samples of claims for 
which the judicial process had devel- 
oped no adequate remedies. 

This expansion of the administra- 
tive process represents the first phase 
of our last three decades. It was met 
with opposition by a goodly portion 
of the American Bar. Scholars, distin- 
guished lawyers and others, such as 
Dean Roscoe Pound and the late Judge 
Vanderbilt, inveighed against it. Much 
of this opposition stemmed from a 
basic antipathy to the philosophy of 
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the New Deal. Some sprang from the 
resentment of the legal profession to 
giving responsibility for the adjudica- 
tion of claims to persons untrained in 
the law. Not a little stemmed from 
older practitioners unfamiliar with the 
nature of the administrative process 
and unwilling to relearn what years 
of experience and patient study had 
taught them about the workings of the 
courts. 

This was the period, too, of impor- 
tant judicial decisions, the effects of 
which tended to impede the progress 
of the administrative process. In the 
thirties we have a series of cases limit- 
ing the right of Congress to delegate 
power to the administrative, cases call- 
ing for courts to make an independent 
finding on facts entrusted to the ad- 
ministrative on the ground that the 
issue of fact presented a constitutional 
issue that could only be resolved by a 
judge, cases in the lower courts refus- 
ing to apply the substantial evidence 
rule and making the judges rather than 
the administrative the arbiter of facts, 
or a case such as Jones Vv. Securities 
and Exchange Commission, 298 U. S. 
1, that severely restricted that Commis- 
sion from exposing to public view an 
effort to defraud the public. 

This era now appears to be over. 
Although important cases dealing with 
administrative action still come before 
the courts and particular actions of 
administrative agencies are not infre- 
quently reversed, none of the cases, 
not even the Chenery case, 318 U. S. 
80, 332 U. S. 194, have dealt what 
might be called crippling blows to the 
administrative. Their purport has been 
rather to compel administrative agen- 
cies to live up to pretensions that the 
courts have felt they should possess. 


Later New Deal Era 


Ushers in Second Phase 
Similarly there has been a marked 
change in the attitude of the Bar. After 
a decade of the New Deal most of the 
Bar that had been in opposition to the 
growth of the administrative process 
felt that neither a roll-back of the 
achievements of the New Deal ‘nor of 
the manner it utilized to recognize 
through the administrative process the 
multitude of claims that it had spon- 
sored was possible or desirable. There 
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was a short upsurge of the opposition 
for a time with the introduction of the 
original Walter-McCarran Bill. But 
wiser heads prevailed on both sides. 
With the able Attorney General’s report 
in 1941, the attention of both sides 
was directed toward the improvement 
rather than the contraction of the ad- 
ministrative process, 

This is what I choose to call the 
second phase of the last three decades. 
Its direction has been primarily proce- 


dural. Its first culmination is to be 


seen in the Administrative Procedure 
Act of 1946. The gains achieved by 
that Act are apparent; its deficiencies 
are equally apparent. Consequently the 
drive to improve administrative proce- 


It is to be found 
in the report of the Task Force of the 
Second Hoover Commission, the work 
of the American Bar Association, the 
work of The Association of the Bar of 
the City of New York, and the bills 
that are now pending in the Congress. 
All these are significant and, despite 
such difierences as members of the 
various organizations may have, this 
work should be continued with vigor. 
Particularly important, for example, is 
the necessity for co-ordinating the 
procedures of our various agencies 
through an Office of Administrative 
Procedure comparable to that of the 
administrative office of the federal 
judiciary, and the strengthening of the 
stature and tenure and independence 
of the hearing examiners. 


dures still continues. 


Now, however, a third stage in ad- 
ministrative development seems to be 
taking place. Its rumblings have been 
apparent for some time. Some of them 
have now been brought to light by the 
work of the House Committee on 
Legislative Oversight. We are or, at 
least, we should be examining the 
truth of certain legends that during 
these years have been built up about 
the administrative process. Let me 
name some of them. 


The first of these is the legend of its 
possession of expertise—a phrase that 
I think derives from Harold Laski. It 
was a nice phrase for the defenders of 
the administrative process and it had 
value in demonstrating to the judi- 
ciary, generally unfamiliar with the 
economics of a particular problem, that 
the solution of that problem, if at all 
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easonable, should be left to persons 
who were presumably familiar with it. 
it probably had merit in the days when 
Judge Cooley, Commissioners Eastman 
ind Mahaffey sat on the Interstate 
Commerce Commission. It may have 
considerable merit today in many spe- 
cific situations. But on the whole does 
it exist? It exists obviously in the 
staffs of many of our agencies. But 
at the top level, where the responsibil- 
ity of decision rests, one cannot be 
too sure, 


Agencies Work 
Anonymously 


I can recall an observation of Mr. 
Justice Brandeis when I worked for 
him as a clerk to the effect that, how- 
ever much one could criticize the 
Supreme Court of the United States, it 
endured and deserved its place in our 
political structure because it did its 
own work. How true is this of our 
administrative agencies? I have here- 
tofore criticized not only the manner 
in which some agencies such as the 
Federal Trade Commission, until re- 
cently, made findings of fact and con- 
clusions of law without any articu- 
late rationalization between the two. 
More important, my criticism has gone 
to the practice generally current of 
not imposing the responsibility for a 
reasoned opinion upon an individual 
member of an administrative agency 
but hiding responsibility behind a per 
curiam decision. Many of our agen- 
cies, for example, have opinion-writing 
sections. The decision of the agency is 
communicated to this section and work 
on’ the formulation of a rationale that 
will support that decision is under- 
taken, but the process of decision is 
not always capable of delegation. I 
know from judges for whom I have 
worked or whom I have known and 
from my own experience that frequent- 
ly an opinion in accord with a prior 
conclusion simply will not write. In- 
deed, the process of rationalization 
required to support a conclusion comes 
too often through the travail of articu- 
lation. Had the Supreme Court of the 
United States followed this practice of 
our administrative agencies, we would 
through anonymity have missed the 
majesty of a Marshall, the sprightli- 


ness of a Holmes, or the grave sincer- 
ity of a Brandeis. 

This practice more than anything 
else has, I believe, resulted in the lack 
of development of adequate standards 
I re- 
fer, for example, to the lack of any 


in various administrative fields. 


true standards in the choice between 
competing applicants for a television 
or radio channel, to the choice be- 
tween competitors for an airline route. 
These choices are made and have to be 
made but the bases upon which they 
rest are incapable of being accurately 
briefed. 

From the practitioner’s standpoint, 
this practice also presents a problem. 
Obviously in presenting his case, he 
tries to do the best he can for his 
client. Phrases in his brief are care- 
fully chosen, authorities selected with 
discrimination, but he has no assur- 
ance that his efforts will find their way 
to any individual truly responsible for 
decision. His efforts will hopefully 
reach the opinion-writing section, but 
who that section is and whether his 
arguments will arrive too late, who 
can say? Indeed, when I was a mem- 
ber of the Civil Aeronautics Board, it 
was the practice for the staff to pre- 
pare a shortened précis of the briefs 
of counsel so as to obviate the neces- 
sity for the members to read them. 

How to correct this situation is not 
easy. The central tragedy of life, as 
Emerson observed, is that there are 
only twenty-four hours in a day. Com- 
missioners are busy men. Moreover, 
many of them come from professions 
and businesses unattuned to the idea of 
articulating conclusions. Some of my 
past colleagues, whose judgment I al- 
ways respected, could not conceivably 
have set forth the grounds for their 
conclusions, and yet the soundness of 
these conclusions could not be ques- 
tioned. Law, however, is not built this 
way. It is not a forest of isolated 
pillars but an edifice built stone by 
stone. 


Any examination of this legend of 
expertise must also take into considera- 
tion the manner in which appointments 
are made to administrative agencies. 
With reference to judicial appoint- 
ments, however good or however bad 
they may be, we do have an assurance 
that they have been exposed to one 
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Reform of Regulatory Agencies, has 
had a distinguished career as a prac- 
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of the Civil Aeronautics Board and 
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Commission and the Securities and 
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discipline, that of the law. Generally 
speaking, the degree of that exposure 
can be examined and fairly well meas- 
ured. But with administrative appoint- 
ments, for reasons that I earlier ad- 
vanced, a single discipline is not re- 
quired. But a discipline that has some 
relationship to the responsibilities to 
be assumed should be required. Too 
often this has not been insisted upon 
and without such insistence the claim 
to expertise has slight merit. Insufh- 
cient study has heretofore character- 
ized this problem of administrative 
appointments. It calls, however, for 
treatment substantially similar to the 
matter of judicial selection in which 
the Bar in the last few decades has 
made significant progress. 

A second legend revolves about the 
theory of independence. With refer- 
ence to the executive, considerable 
question attaches to that theory. Re- 
cently the powers of the chairmen of 
many of our agencies have been sig- 
nificantly expanded and the designa- 
tion of the chairmen on an annual 
basis given to the executive. There is 
much to be said for this change since 
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the broad policy pursued by the agen- 
cies should fall in line with that of 
the Administration as a whole. How- 
ever, the question of tenure is another 
story. Terms are short, generally five 
years, and a policy against reappoint- 
ment seems to have come into being. 
This situation is enhanced by the fact 
that due to the rapid turnover many 
appointments are made for the balance 
of an unexpired term, consequently 
shortening what in itself is a short 
tenure. Indeed, the rapid turnover at 
the top levels of our administrative 
agencies presents a serious problem. 
It means fundamentally that service in 
these posts is not regarded as a career 
but as a stepping stone to some other 
position in government or industry. 
It follows naturally that the type of 
expertise resulting from experience is 
not developed, and, more serious, the 
devotion that arises out of the concep- 
tion of a lifetime of concern is missing. 


Agencies Need 
Creative Thinking 

This simple factor of devotion, I 
suggest, is important. Apart from the 
adjudication of controversies, an im- 
mensely significant area of the admin- 
istrator’s work lies in the field of shap- 
ing policy by regulation and by the 
direction of the efforts of his staff. 
Perhaps one of the largest worries over 
the work of our administrative agen- 
cies has been their lack of creative 
thinking. Transportation, for example, 
in all its phases has altered greatly 
from what we thought its significant 
problems were in 1920. Yet the crea- 
tive thinking of our various adminis- 
trative agencies has failed to anticipate 
problems that could have and should 
have been seen a decade ago. No 
effort to co-ordinate the various aspects 
of transportation, all of which overlap 
each other, has been made. Creative 
leadership in this field has not evolved 
from our administrative agencies and 
probably calls for some type of re- 
organization such as a ministry of 
transportation that would head up the 
planning function of these agencies. 

The agency’s independent status vis- 
a-vis the legislative is also question- 
able. In the first instance it has to 
deal with its budgetary problems be- 
fore committees of the House and the 
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Senate and these problems are vital to 
the efficient exercise of its powers. Ex- 
amination of the minutes of these hear- 
ings will disclose again and again 
efforts through the withholding of 
funds to influence both the rule-making 
and the adjudicatory processes of the 
agency, Secondly, committees of Con- 
gress have on occasion directly inter- 
vened with their operation. Only a 
short time ago we saw the extraor- 
dinary spectacle of a committee of the 
Congress seeking to tell the Federal 
Communications Commission not to 
handle a proposed rule change pending 
before that Commission, which the 
Commission had already concluded 
was within its jurisdiction to consider. 
Of ex parte contacts between legis- 
lators and agency members, too little 
has yet been told. Let me, however, 
quote from some recent hearings on 
Senate Bill No, 2374, designed to out- 
law ex parte approaches to agency 
members and hearing examiners in 
adversary proceedings. The reaction 
of the junior Senator from Illinois to 
this proposal advanced by the Ameri- 
can Bar Association is to be found in 
this excerpt from his colloquy with 
the Association’s Chairman of its 
Special Committee on the Federal Ad- 
ministrative Procedure Act: 


Senator Dirksen. No; let’s take a 
few specific examples. I want to find 
out where I am. Ever since 1933, when 
I came here as freshman Congressman, 
I have been calling every agency in 
Government in the interest of my con- 
stituents. I expect I am going to con- 
tinue to do it whether this becomes 
law or not, and I am afraid this bill 
is not going to become law with my 
sanction, because I don’t go that far. 

I make the case just as clear as 
crystal, so the whole world may know. 
But now let’s get the specific examples. 
There is an airline, let us say X, based 
in Chicago. I know the president and 
all the personnel and a good many of 
the pilots. There is another airline 
based in Missouri, my neighboring 
State. I don’t know very much about 
it. But there is a petition or an appli- 
cation pending before the CAB, and 
they both want to be certified for a 
stop in Iowa, so I call up the Chair- 
man of the CAB and I say: “Look, 
Mr. , X Airlines has an appli- 





cation pending. I know these people, 
they are good, reliable operators; they 
are good solid citizens. I just want to 
know what the status of the matter is.” 
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This attitude is not unusual, but it 
hardly assumes that degree of inde- 
pendence on the part of the administra- 
tive that one might otherwise surmise. 

A third legend or hope that has sur- 
rounded the administrative process is 
that it would supplant in some respect 
the costliness of litigation in our 
courts. It is true that in a number of 
situations the government undertakes 
the cost of prosecuting a remedy which 
theretofore could only have been pur- 
sued at considerable expense by an 
individual generally unable to bear 
these costs. But in the disposition of 
adversary proceedings between private 
claimants, such as airline route cases 
or applications for television frequen- 
cies, the costs remain high. How to 
deal with this problem is not easy. But 
costs have a relationship to the length 
of the proceeding, and here a strength- 
ening of our evidentiary rules would 
be of help. By this I do not mean the 
adoption of rules of evidence applica- 
ble to a jury trial. But the length of 
administrative records due to the in- 
clusion of material of substantially no 
probative value at a dollar or so a 
page means much to a claimant whose 
resources are not inexhaustible. It 
means also that these huge records 
have little chance of personal exami- 
nation by the members of the agency 
when they are called upon to review 
the findings of a trial examiner. I can 
recall an essentially small air line route 
case where the costs exceeded $150,- 
000; an effort to bring about a rule 
change before the Federal Communica- 
tions Commission, substantially unsuc- 
cessful, on which some $200,000 was 
spent; an interposition in a merger 
proceeding where the costs, not includ- 
ing any fees to counsel or to other ex- 
perts, ran up to $35,000. These are pro- 
ceedings that the average businessman 
or entrepreneur simply cannot afford. 

A fourth legend, and this is the last 
with which I shall deal, is that of ex- 
peditiousness. This was certainly a 
hope entertained in the thirties. Its 
validity today is subject to serious 
question. Judge Henry Friendly, of the 
Second Circuit Court of Appeals, and 
Louis J. Hector have recently called 
our attention to proceedings that have 
been protracted for five and even ten 
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years, when their rapid solution from 
the standpoint of the industry and the 
public was imperative. Unfortunately 
these situations are not rare. These 
delays stem from several factors, some 
of which are curable. I have already 
mentioned the too casual attitude‘ to- 
wards the admission of evidence. This 
can be enhanced considerably by the 
not infrequent attitude of government 
counsel not merely to prove his case 
but to insist upon proving it four 
times over. Other counsel, representing 
interests with large resources, can re- 
sort too easily to delaying tactics. The 
authority of the hearing examiner is 
often too meager to deal with situa- 
tions such as these. Settlements are 
difficult to bring about since the stakes 
are high. An appeal from the hearing 
examiner is always available and is 
almost necessary due to the fact that 
the findings are required to be made 
by the agency itself. Some type of ap- 
pellate procedure equivalent to certi- 
orart might be devised for many ad- 
ministrative adjudications. There is 
also the constant overhanging problem 
of inadequacy of personnel, both in 
quantity and quality, which has its 








source in budget limitations. The Se- 
curities and Exchange Commission, for 
example, in its Division of Corporation 
and Finance, has been called upon to 
handle today sixteen hundred and 
forty 1933 Securities Act registrations 
as against four hundred and ninety-six 
with which it was presented in a com- 
parable period in 1950, with no in- 
crease in its staff. The statutory wait- 
ing period of twenty days has been 
lengthened due to enforced adminis- 
trative delays to forty, to sixty, and 
even to ninety days, raising serious 
questions in terms of the character and 
terms of underwritings that are now 
available. This problem of budget pro- 
cedures is too complex for me to at- 
tempt to discuss here, but its conse- 
quences to the efficacy of the adminis- 
trative process are serious. 

I have enumerated these legends or 
problems as those that seem to me to 
be the opening of a third phase of the 
relationship of the legal profession to 
the administrative process. I mention 
them as a friend and not a foe of that 
process. Today it is inextricably woven 
into our way of life and it promises 
to grow rather than diminish. Civil 
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rights, for example, are likely to bring 
an essentially new and large field un- 
der the control of the administrative 
process. The efficiency of that process 
depends to a degree upon its “judicial- 
ization” as symbolized by the Admin- 
istrative Procedure Act and the bills 
now pending before the Congress. 
Differences of opinion with respect to 
the degree to which these may affect 
the necessary flexibility of the adminis- 
trative process will have to be fought 
out. But the major issues of the next 
decade or two seem to me to center 
on those I have here outlined. A con- 
sideration of them by the Bar in a 
spirit of helpfulness rather than resent- 
ment will mean much to their solution. 
But other disciplines must also be- 
come involved, for we must remember 
that this is not merely a government 
of laws but a government of laws by 
men, and no profession, no discipline, 
can insist upon a monopoly of these 
men. The Bar, however, still has the 
confidence of our people and in the 
discharge of that responsibility its 
talents should be made available to 
make the administrative process a way 
of justice, quick, sure and fair. 
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An Administrative Conference Procedure 


for a Quasi-Judicial Agency 


by Stuart Rothman °¢ 


B ORROWING A leaf from the book 
of the federal judiciary, the Office of 
the General Counsel of the National 
Labor Relations Board has had a Re- 
gional Advisory Conference on Ad- 
ministration convened in each of the 
agency’s more than twenty regions.! 
Just as each federal judicial circuit has 
a judicial conference “for the purpose 
of considering the business of the 
courts and advising means of improv- 
ing the administration of justice within 
such circuit”,? so each regional office 
of the Board will have an advisory 
conference for analogous purposes. 
Judicial conferences, or councils as 
they are sometimes called in state judi- 
cial systems, are normally provided for 
by statute. Since their inception in the 
federal system, they have proved to be 
an invaluable adjunct in developing 
improvements in the operation of the 
courts within the circuits. The system 
has worked so well in fact that it seems 
appropriate and desirable to apply a 
similar technique in the administrative 
field. A multitude of conferences, coun- 
cils and committees exist to advise the 
heads of federal and state administra- 
tive agencies on many types of ques- 
tions, but so far as is known, however, 
this is the first time an independent 
federal administrative agency has es- 
tablished advisory groups at the re- 
gional level for the consideration of 
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Mr. Rothman describes a new departure in administrative law—the 
use of “administrative conference procedures”, somewhat analogous 
to the conferences held in the federal judicial circuits. The program 
initiated by his office has proved highly useful, he writes. 


General Counsel of the National Labor Relations Board 


techniques for handling the business of 
the local regional offices. 

This new development is only one 
phase, but an extremely significant one, 
of a comprehensive program which has 
been undertaken by the Office of the 
General Counsel for the improvement 
of its function in the administration 
and enforcement of the National Labor 
Relations Act. Improvement is neces- 
sary for a number of reasons, not the 
least of which is the fact that the num- 
ber of cases filed with the agency has 
been steadily increasing, and the pas- 
sage of the Landrum-Griffin amend- 
ments® in 1959 is expected to bring 
further increases. Since 1947, when the 
act was extensively revised for the first 
time since its enactment, over 185,000 
cases have been filed in the regional 
offices. Of these, between 80 and 90 
per cent were disposed of at the re- 
gional level. Thus it becomes self-evi- 
dent that the efficient, effective handling 
of the business of the regional offices 
is a key factor in the ability of the 
agency to fulfill successfully its re- 
sponsibilities to the public interest it 
was created to serve. 

An advisory conference has been 
established on a permanent basis by 
the regional director of each of the 
Board’s regional offices, with the re- 
gional director serving as moderator. 
While a limited number of regional 
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office staff members have attended the 
conferences to contribute background 
information, the membership of each 
conference has been drawn from the 
ranks of those in the regional area 
particularly interested in the law of 
labor-management relations: practicing 
attorneys representing labor and man- 
agement, and teachers of labor law and 
industrial relations. 


Response Is Enthusiastic 

The response of those invited to par- 
ticipate in the conferences has been 
enthusiastic. This is encouraging. But 
perhaps more significant, it is a posi- 
tive reiteration of a truth demonstrated 
by the response of the Bar to the fed- 
eral judicial conferences. The members 
of the profession are vitally interested 
in improving the procedures of the 
bodies they practice before, whether 
those bodies be judicial or administra- 
tive. The members of the regional con- 
ferences contribute their thoughts, 
imagination and time. They also pay 
their own expenses, for the agency has 
no funds for this purpose. It would, 
therefore, be difficult to imagine a more 
positive affirmation of legal profession- 
alism, and for this the members of the 





1. Two series of these Regional Advisory Con- 
ferences have now been held, the first in Febru- 
ary. 1960, and the last having been concluded 
in January, 1961. 

2. 28 U.S.C. §333 (1959 ed.). 

3. Public Law 86-257, Title VII, 73 Stat. 341- 
546 (86th Cong., 2d Sess.). 
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labor Bar deserve sincere commenda- 
tion.4 

Students of labor law, whether in the 
academic world or in private practice, 
have long been fascinated with theory. 
lf the number of published papers, 
books and articles is any criterion, 
primary attention has been focused on 
legal theory and the impact of cases on 
the development of labor-management 
relations law. The Office of the General 
Counsel is no less interested in this 
subject. But the advisory conferences 
do not concern with the 
interpretation of the National Labor 
Relations Act, for that is solely the 


themselves 


province of the agency and the federal 
courts. Rather, the attention of each 
local group has been devoted to the 
consideration and recommendation of 
techniques for improving the admin- 
istrative operations and procedures of 
the regional office so as to eliminate 
unnecessary delay and wasteful or in- 
effective practices in the handling of 
cases at the regional level.° These mat- 
ters, though local in nature since they 
are found within the framework of the 
particular regional office, are national 
in scope. 

And improvements developed in one 
region may appropriately be consid- 
ered for general application throughout 
the regional office system. Indeed, one 
change for the better has already been 
instituted nationally as a result of the 
initial meeting of these conferences. 
Heretofore, regional directors had not 
uniformly been in the habit of fully 
informing charging parties of the rea- 
sons for the dismissal of charges which 
were found to be lacking in sufficient 
merit to warrant the issuance of an 
unfair labor practice complaint. The 
discussion at several of the conferences 
made it evident that this had resulted 
at times in dissatisfaction, confusion 
and even misunderstanding of the law 
or the motivations of the regional of- 
fices or the Office of the General Coun- 
sel. As a result, all the regional offices 
were instructed to insure against such 
results in the future by making ex- 
plicit the reasons for the dismissal of 
an unfair labor practice charge. 


New Procedures and 
Techniques 

Prior to the meeting of the advisory 
conference, agenda developed by the 
regional director were, insofar as pos- 
sible, circulated among the members 
in advance in order to obtain their 
suggestions about other matters which 
might be covered and to enable them 
to consider and develop any comments 
they wished to contribute at the meet- 
ing. Since the primary objective of 
these gatherings is to devise new pro- 
cedures and techniques by which the 
regional office may better serve the 
public, initial agenda included a brief 
description by the regional director of 
the handling of cases by the regional 
office as a springboard to discussion. 
Further agenda items included such 
matters as the question of co-operation 
in obtaining expeditious handling of 
cases, methods for locating and inter- 
viewing potential witnesses, timing of 
and responsibility for settlement of 
cases, the use of pretrial conferences, 
and the desirability of making plead- 
ings more informative and effective. 
But these were by no means all the 
matters which were discussed, for, as 
was expected, agenda for the various 
conferences differed because the prob- 
lems the regional offices encounter are 
diverse rather than uniform. 

Since the concept of the conferences 
is in its infancy, a complete or fixed 
program seems undesirable at this 
point. Only with the passage of time, 
permitting the development of refine- 
ments based on evaluated experience, 
will they mature as an institution. 

By means of discussions stimulating 
the interplay of ideas, regional office 
personnel, attorneys practicing before 
the agency, and members of the aca- 
demic world will have the opportunity 
to become better acquainted and reach 
levels of understanding and co-opera- 
tion heretofore unattained for the lack 
of an appropriate forum. Any group 
with a general common interest may 
profit from a mutual exchange of ideas 
and experiences, and these new ad- 
visory conferences can be of real value 
to their members, the agency and the 
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Stuart Rothman became General 
Counsel of the National Labor Rela- 
tions Board after serving six years as 
Solicitor of the U. S. Department of 
Labor. A native of St. Paul, he at- 
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(B.S. 1935, LL.B. 1937) and Har- 
vard Law School (LL.M. 1938). He 
has had many years of government 
experience at the federal, state and 
local level other than his govern- 
ment experience in the field of labor 
law. 





public by providing a vehicle for elicit- 
ing, examining and testing suggestions 
for new or improved techniques and 
procedures in handling the business of 
the regional offices. If this proves to be 
true in the case of the National Labor 
Relations Board, the concept of re- 
gional advisory conferences may well 
recommend itself to administrators in 
other agencies. Certainly they will bear 
observation as a creative experiment in 
improving the practical operating pro- 
cedures of a quasi-judicial agency in 
the dispensation of administrative jus- 
tice. 





4. Morris D. Forkosch, Regional Advisory 
Conferences on Administration, Lasor Law 
Journat (September, 1960), page 857. Professor 
Forkosch says “on procedures it was remark- 
able how many areas of agreement were found, 
how many excellent suggestions came forth and 
how splendidly the conference tree bore fruit’. 

5. There is, however, an increasing interest 
on the part of conferees in discussion of the 
more complex passages of the act, as amended 
by the Landrum-Griffin Act. 
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by Robert N. Wilkin 


A NEW AND magnificent duty now 
rests on the legal profession. It has 
been created by modern political and 
and scientific developments. Evolution 
has so increased and facilitated travel 
and communication that the world has 
become one community. But that 
world community is divided into two 
powerful factions, generally referred to 
as East and West, and they are directly 
and fundamentally opposed. As a con- 
sequence, cold war rages and hot war 
threatens. Science has so increased the 
destructive power of missile and atomic 
bombs that total war would produce 
total destruction; life not destroyed by 
direct explosion would be poisoned by 
contaminated air, water and soil. His- 
torians say that the world is confronted 
by the most fateful crisis that humanity 
has ever known.! Statesmen, religious 
leaders, scientists, philosophers and 
jurists have said that the only way to 
prevent world war is to establish for 
international affairs a system of en- 
forceable world law.? The responsibil- 
ity for such accomplishment naturally 
rests mainly on lawyers. 


Obligation 

This essay will proceed to discuss 
the responsibility of lawyers. It is as- 
sumed that there is no longer any need 
to emphasize the imminent and fateful 
nature of the crisis; nor is it necessary 
to argue that law is the only substitute 
for war. A mind that does not accept 
those facts seems isolated from reality. 
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A Glorious Opportunity for Lawyers 


The “glorious opportunity for lawyers” of which Judge Wilkin 
writes is the opportunity of the legal profession to lead the world into 
the path of the law and away from the jungle of war. A general revival 
of the spirit of the profession might make it possible, he declares, for 
the lawyers of our day to do for the United Nations what the lawyers 
of the eighteenth century did for the United States by creating a public 
opinion that would make a world rule of law a reality. 


¢ Judge of the United States District Court for the Northern 
District of Ohio (Retired) 


Isolationism is not rational; it is an 
egocentric and emotional fixation of 
mind. Argument would be futile against 
it even if time and space were allowed. 

The primary and most important 
part of the lawyer’s duty is to analyze 
the issue and clearly define what it is 
that separates the factions and causes 
the opposition. As Sir Richard Living- 
ston has said, “In political and social 
questions true diagnosis is the first 
need and the rarest gift.” Lawyers are 
especially trained for such work. An 
old adage of the legal profession says 
“A case well stated is a case half won.” 
The real question which underlies any 
dispute has a tendency to become lost 
in bitterness, emotionalism, personality 
and extraneous matters. The duty of 
the lawyer, as counsellor and as ad- 
vocate, is to strip the issue of all im- 
pertinent considerations and show 
what the real difference is. This pro- 
fessional function is also exemplified 
in the service of a judge to a jury. He 
analyzes the contentions and argu- 
ments, excludes irrelevant matters and 
states clearly the real question to be 
determined. 


The Issue—Law 

The need and duty of lawyers is 
further emphasized by the very fact that 
in the final analysis the crucialyissue 
is found to be a difference between 
the two great powers in respect to law. 
The United States and allies champion 
the rule of law, the U.S.S.R. recognizes 
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no law above the will of the dictator- 
ship. As Vyshinsky said in his Soviet 
Constitutional Law, “The dictatorship 
of the proletariat is a power unre- 
strained by any laws.” 

Dictatorship of the proletariat is a 
deceptive phrase of the Marxian dia- 
lectic. It would be impossible for the 
proletariat to act as dictator—the at- 
tempt would be anarchy. The power 
that rules Soviet Russia and its satel- 
lites is the dictatorship of the leaders 
of the Communist Party. The laws en- 
forced in Russia are merely the arbi- 
trary will of the dictators. Laws and 
lawyers are considered mere tools for 
the implementation of the will and 
policy of the rulers. Soviet Russia pro- 
claims such dictatorship and avows its 
intention to extend it over all the 
world.4 


The United States proclaims and 


Nore: This article is being published in the 
February issue of the West Vircinia Law Re- 
VIEW. 

1. For a moving and convincing discussion 
of the crisis, see Wm. tHe Future Repeem THE 
Past? by Dr. Charles H. Malik, former President 
of the U.N. General Assembly, published by the 
Virginia Commission on Constitutional Govern- 
ment, Travelers Building, Richmond, Virginia; 
also, Maritain, Curistianrry anp Democracy 
(Scribners, New York). 

2. See Compilation of Quotations by Com- 
mittee on World Peace Through Law, American 
Bar Association, Hill Building, Washington 6, 
D. C., and statements of representatives of many 
countries, ONE WorLp or None by United World 
Federalists, Inc., 820-13th Street, N. W., Wash- 
ington 5, D. C. 

3. Law and the Administration of Justice in 
the Soviet Union by Dean E. Blythe Stason, 43 
JOURNAL OF THE Am. Jup. Socrety 154. Also 
Political Pretenders, by Hook, Saturpay Re- 
view (December 31, 1960). 

4. Goodman, The Soviet Design for a World 
State. Serialized in Freepom anp Union, 2700 
Ontario Road, Washington, D. C. 
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maintains government not of men but 
f law, and, together with its allies, 
hampions such government for inter- 
national affairs. The West opposes 
dictatorship and will fight to the death 
to avoid its imposition. So we see that 
the crucial issue is the struggle be- 
tween arbitrary will and established 
law. C. H. Mcllwain, formerly Pro- 
fessor of the Science of Government 
at Harvard, after reviewing the long 
history of that issue, concluded “The 
problem of law versus will remains the 
most important of all practical prob- 
lems.” 


Not Communism 

It seems clear that the real issue 
between East and West has not been 
fairly presented to the people of the 
world. The prevailing popular opinion 
is that the real issue is between com- 
munism and capitalism. This opinion 
is caused by the fact that the Soviet 
leaders refer to themselves as commu- 
nists and to all the people of the West 
as capitalists. It is true moreover that 
more government ownership and less 
free enterprise prevail in the East than 
in the West. But that is not a cause 
for war. Communism and capitalism 
are not absolutely antagonistic. Ab- 
solute communism does not exist in 
the U.S.S.R. and absolute capitalism 
does not exist in the U.S.A. The prob- 
lem of humanity everywhere is to find 
the golden mean between those two 
extremes. Experience has proved that 
neither extreme is practicable. 

By nature men are individual and 
social. No political or economic ar- 
rangement can absolve men from the 
responsibilities imposed by that fact. 
Men cannot with impunity surrender 
their individual integrity, nor can they 
escape from the responsibilities im- 
posed by community life. Until the 
millennium is attained it is not ad- 
visable to put all property in the pos- 
session or under the control of those 
who govern, nor is it advisable to 
leave it entirely uncontrolled in the 
hands of individuals. So far as com- 
munism and capitalism are concerned, 
peaceful co-existence and friendly com- 
petition could exist. 

Our traditional attitude toward com- 
munists has been kindly and indulgent. 
Communism was given a test in this 





country under most favorable condi- 
tions in such settlements as those at 
Zoar, Ohio; Economy, Pennsylvania; 
Bethel, Missouri, and Communia, Iowa. 
But it had to be abandoned in every 
case because it was impracticable. 
Practical-minded Americans have 
looked upon communists as Utopian 
dreamers, but they have not feared or 
hated them.® 

Those simple communes were law 
abiding, moral and quite generally re- 
ligious. The theories of the interna- 
tional communist today, however, are 
based wholly on a materialistic and 
economic-determinist attitude, and they 
oppose all the moral, legal and polit- 
ical principles and values on which 
our way of life is based. 

It is the policy and practice of the 
international communists to prey on 
an inherent weakness of humanity in 
order to satisfy their lust for world 
dominion. That human weakness dis- 
plays itself as arrogance in those who 
have great possessions and power and 
as envy in those who have not. Those 
two faults are merely opposite phases 
of one human frailty. Those who can- 
not be rich without arrogance could 
not be poor without envy, and those 
who cannot be poor without envy 
could not be rich without arrogance. 
The present Soviet leaders pander io 
that want of equanimity and strive to 
fan its opposite phases into class 
hatred, which becomes irrational, im- 
moral and destructive. The conduct of 
Nikita Khrushchev in the U. N. General 
Assembly demonstrates that fact. 


Those who direct the efforts for 
world dominion and those who support 
it as active or subversive participants, 
as fellow travelers or parlor-pink intel- 
ligentsia, simply do not understand or 
do not heed the requirements for a 
If they should 


succeed in their destructive efforts, all 


well-ordered society. 


the gains of our legal, political and 
economic evolution and all our civil 
rights and liberties would be lost. As 
has been said, Marxism, the basis of 
modern communism, was not a science 
or a philosophy, but “an intellectual 
and ethical ferment”. It supplied 
nothing to replace what it sought to 
destroy. If Russia and China would 
accept and abide by established world 
law, economic adjustments between 
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communism and capitalism could pro- 
ceed according to the needs of differ- 
ent times and different places. 


Confusing Words 

A fair analysis of the issue should 
remove the confusion attending cer- 
tain words and phrases, such as world 
government, sovereignty and democ- 
racy. The champions of lawful order 
for international affairs do not pro- 
pose one government for all the world. 
That would be impossible. They pro- 
pose merely an organization to estab- 
lish and maintain enforceable law over 
National and 
governments would still control 
national and local affairs. The preva- 
lent fear of world government would 
disappear if it were made clear that 
the international organization would 
exercise only such power as is express- 
ly delegated to it and expressly limited 


international affairs. 


local 


to that field where now there is no 
lawful control. 

Such an arrangement would not oe- 
casion the loss of any nation’s sover- 
eignty. No nation has sovereignty over 
international affairs. Sovereignty that 
never existed cannot be lost. The policy 
of the West is to extend the sover- 
eignty of law to that sphere where 
heretofore there has been no sover- 
eignty. 

Such an international organization 
would have to be a federation made up 
of representatives of all the member 
nations. It should be made clear to 
the advocates of extreme democracy 
that world affairs and international re- 
lations cannot be controlled by such 
an assembly as the old town-meeting, 
nor by plebiscite. It is important to- 
day to accept the natural limitations 
of democratic government. History 
proves that popular government. has 
generally failed by extending the dem- 
ocratic processes too far. The efficiency 
of government becomes lost in what 
Madison called “the popular vortex”. 
The operation of government, like all 
other classifications of human activity 
must be entrusted to specialists, spe- 
cially trained for their responsibilities. 





5. CoNSTITUTIONALISM, ANCIENT AND MODERN, 
Cornell University Press. 

6. See Carl Wittke, We Wao Burtt Amenica, 
and also Ora et Labora, 67 Onto 
QUARTERLY. 

7. Sabine, History or Potrrica. THEoRY 
(New York, Henry Holt and Co.) pages 712-715. 
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Law—History 

Since a careful analysis reveals that 
the real issue is the struggle between 
will and law, and since the West cham- 
pions government of law in opposition 
to the arbitrary will of dictatorship, it 
then becomes apparent that it is the 
especial duty of lawyers to give the 
people an understanding of law, its 
history, purpose and function. The 
democratic principle has grown so 
strong that governments decline to act 
in important matters until they have 
assurance of popular support. An edi- 
torial in the Saturday Review on Presi- 
dent Eisenhower’s proposal that the 
rule of law be substituted for the rule 
of force said, “It is important that the 
President be made to feel that he now 
has the backing of the overwhelming 
majority of the American people.” 
Such backing will not be given unless 
the people of intelligence and charac- 
ter, who mould and express public 
opinion, have some comprehension of 
the evolution of law, its purpose and 
how it functions. 

It is beyond the limits of this dis- 
cussion to deal with the history of law. 
Its importance, however, must be em- 
phasized.* If we are to maintain gov- 
ernment of law and extend it to inter- 
national affairs, it is time that the 
public schools begin to teach the youth 
what law is, why it is and how it 
operates. 

For the purpose of this essay, it is 
sufficient to rely upon the fundamental 
principles of law, as stated by Cicero 
two thousand years ago. George H. 
Sabine, in his History of Political 
Theory, says of that great Roman 
lawyer: 


Cicero’s true importance in the history 
of political thought lies in the fact 
that he gave to the Stoic doctrine of 
natural law a statement in which it 
was universally known throughout 
western Europe from his own day 
down to the nineteenth century. From 
him it passed to the Roman lawyers 
and not less to the Fathers of the 
Church. The most important passages 
were quoted times without number 
throughout the Middle Ages. The ideas 
were, of course, in no sense original 
with Cicero, but his statement of them, 
largely in Latin expressions of his own 
devising to render the Stoic Greek, 
became incomparably the most impor- 
tant single literary means for spread- 
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ing them through Western Europe. A 
few of Cicero’s great passages must 
be kept in mind by anyone who wishes 
to read political philosophy in the 
centuries that followed. 


Cicero said, “Law is the bond which 
secures our privileges in the common- 
wealth, the foundation of our liberty, 
He said 
also that law was the real basis for the 
union of humanity. He insisted that be- 
fore the law all men are equal. He ad- 
mitted that they are not equal in learn- 
ing and that it is not expedient for 
the state to try to equalize their prop- 
erty. 


the fountainhead of justice.” 


But in the possession of rea- 
son, in their underlying psychological 
makeup, and in their general attitude 
toward what is honorable or base, he 
said all men were alike. 

Cicero gave a definition of true law 
in words which C. H. Mcllwain said 
are “among the most memorable in 
political literature” : 


There is, in fact, a true law, right 
reason in accordance with nature; it 
applies to all men and is eternal. It 
summons men to the performance of 
their duties, it restrains them from do- 
ing wrong... To invalidate this law 
by human legislation is never morally 
right, nor is it permissible ever to re- 
strict its operation, and to annul it 
wholly is impossible. Neither the sen- 
ate nor the people can absolve us from 
our obligation to obey this law... It 
will not lay down one rule at Rome 
‘and another at Athens... But there 
will be one law ... binding at all times 
upon all peoples... The man who will 
not obey it will abandon his better 
self, and, in denying the true nature 
of man, will thereby suffer the severest 
of penalties, though he has escaped all 
other consequences which men call 
punishments.? 


Dean Pound, the greatest authority 
on jurisprudence in our time, has made 
it clear that there is law and also rules 
of law. Law is universal, but the rules 
of law may vary from time to time and 
place to place. If the law is adopted 
for the control of international affairs, 
the rules of law for the regulation of 
the details of life could differ in differ- 
ent nations, so long as they do hot con- 
travene the principles of trué law. 
Dean Pound gives us a definition of 
law which indicates its source and how 
it is discovered. He says it is “experi- 
ence developed by reason and reason 
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Illustrated Photo Service 


Robert N. Wilkin, now retired, 
was appointed to the Bench of the 
United States District Court for the 
Northern District of Ohio in 1939. 
A former member of the Board of 
Editors of the Journal, he is the au- 
thor of several books on jurispru- 
dence and legal philosophy. 





tested by experience”. 

Athens and Rome learned by experi- 
ence that the Mediterranean commu- 
nity could not be governed by the rules 
of law of a city-state. The Roman mag- 
istrates discovered, however, what they 
referred to as ius gentium (law of 
nations or peoples) or lex omnium 
generalis (law of every species or com- 
mon law of mankind). The adminis- 
tration of that law was the basis of the 
Pax Romana, and it enabled Cicero to 
tell the Senate that there were pro- 
vinces where the Roman rule was pre- 
ferred over the arbitrary rule of local 
kings. History now repeats. The na- 
tions are learning that the world com- 
munity cannot be governed by the 
rules of law of a nation-state. The 
world community requires universal 
law. (Precedents of such law can be 
found in charters, constitutions, stat- 
utes and numerous decisions of nation- 
al and international courts. Law of the 
sea (admiralty) is universal. Its prin- 
ciples are being extended to outer 
space. ) 





8. For a brief outline, see The Rule of Law— 
What It Truly Means, Freepom anv Unton, July- 
August issue, 1960. For a more extensive dis- 
cussion see Tue Story or Law by John M. Zane 
(Garden City Pub. Co., New York) and Wig- 
more, PANORAMA OF THE WoRLD’s Lecat SysTEMs 
(Washington Law Book Co.). 

9. History oF Po.iricat THEORY, supra, page 
164. 
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Law—Pur pose 

It is incumbent on lawyers to keep 
the people informed as to the purpose 
of the law. The basic purpose is to 
maintain civil order—to restrain crime 
and violence and keep the peace. Its 
aim is the welfare of the community, 
its ideal is justice. There is a realm 
of life where law is absolute; the law 
commands what must and what may 
not be done. There is another realm 
where freedom is absolute; each indi- 
vidual is at liberty to do as he pleases. 
Then there is a realm between those 
two realms, where the law does not 
command but the individual is not en- 
tirely ftee. In this middle realm indi- 
vidual rights and obligations and so- 
cial and economic rights and obliga- 
tions are controlled generally by cus- 
toms and by rules of civil decency and 
decorum. It is the policy of Western 
liberalism to keep this middle realm 
as broad as possible, because the ex- 
tension of the realm of absolute law 
tends to totalitarian government, dicta- 
torship and tyranny, which thwart 
human evolution, 


Law—F unction 

As Cicero said, “The law is a voice- 
less magistrate; the magistrate is the 
voice of the law.” 
plish its purpose, law must have a sus- 


In order to accom- 


taining organization. The power of 
this organization must be distributed 
to three separate departments: one to 
promulgate, one to adjudicate and one 
to enforce the law. The judicial func- 
tion is the most important, and as to 
it there is the greatest misunderstand- 
ing and reluctance. It is in the judicial 
court that law finally prevails over will. 
That is why the most willful forces 
most“Bitterly oppose the judicial func- 
tion. 

Wherever human interests impinge 
disputes arise. When a dispute cannot 
be settled by negotiation or arbitra- 
tion, the only way it can be settled 
peacefully is by “third party judg- 
ment”. Any dispute that threatens the 
peace or welfare of the community 
must be justiciable because the welfare 
of the community transcends other 
interests. 

As law was the gift of Rome to the 
world, so the best way of administer- 
ing the law was the gift of England. 


There the judicial function was sep- 
arated from other functions of govern- 
ment, and judges were given independ- 
ence and security of tenure, so that 
they might be wholly devoted to the 
law. For hundreds of years after the 
Dark Ages, with few exceptions, the 
only educated men were men of the 
church. After the Norman Conquest, 
men of the church presided over the 
courts of England. The robes which 
judges wear today are a relic of that 
period. 

Judicial history is a record of com- 
It shows 
that when men are given a fair chance, 
they prove worthy of trust and confi- 
dence. When 
learning in the law have been chosen 
for judicial office, their service has 
been free from racial, religious, na- 


mendable accomplishment. 


men of character and 


tional or other bias. It was the work 
of such judges that made government 
itself subject to law. They were the 
authors and expounders of such cardi- 
nal principles as “supremacy of the 
law” and “due process of law”, a term 
that includes such concepts as impar- 
tial tribunal, fair trial, due notice to 
interested parties, right to call and 
examine witnesses and right of coun- 
sel, and also the principle that the 
judgment of a court must be, not the 
expression of arbitrary will, but “the 
voice of the law”. John Fiske has said 
that the most valuable provision in 
the United States Constitution was its 
creation of an independent judiciary. 
Fiske also said, seventy-five years ago, 
that to Americans the Constitution had 
become so much a matter of course 
that they needed to be told how much 
it signifies. And he expressed the hope 
that it would serve as an example to 
other nations, “whereby peace may 
gain and violence be diminished”. 
The need of the law for an enforce- 
ment agency has been demonstrated 
by the military forces of the United 
Nations. The authority of the United 
Nations, however, needs to be in- 
creased. Cities, states and nations main- 
tain enforcement officers to restrain 
violations of the law and to arrest and 
suppress law violators. The possession 
and use of firearms and dangerous 
weapons are restricted to law enforce- 
ment officers. Similar provisions should 
now be made for the protection of the 
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world community. The munitions of 
war have become so destructive that 
they dare not be entrusted to the arbi- 
trary will of nations. 


Why Duty of Lawyers? 

It is the especial duty of lawyers to 
establish and maintain lawful order 
for the world because they are minis- 
ters of the law. It is a fundamental 
principle of life that power and influ- 
ence entail responsibility. The power 
and influence of lawyers result from 
their profession of the law and their 
especial training. Their responsibility, 
moreover, is increased by the dis- 
inclination of other sources of public 
instruction to espouse the cause of 
law. Politicians and the press assume 
no responsibility to educate the public 
regarding the history, purpose and 
function of law. Politicians generally 
desire office and publishers generally 
desire profits. Politicians, if they have 
the ability to expound the law, are 
reluctant to incur the opposition of 
those voters who have not yet out- 
grown the provincial or isolationist 
attitude. Publishers of popular maga- 
zines consider a discussion of law de- 
void of the amusement and sensation- 
alism which they think their readers 
require. Publishers of newspapers con- 
sider a discussion of law too complex 
and extensive, and too lacking in cur- 
rent news value to be given space. 

Some informed and public-spirited 
citizens have created such organiza- 
tions as Federal Union, Inc., and Unit- 
ed World Federalists to meet the pub- 
lic need, but mainly the burden rests 
on lawyers. It is encouraging that 
recent Presidents of the American Bar 
Association have emphasized the op- 
portunity and responsibility of law- 
yers, and the Association has appoint- 
ed a Special Committee to foster world 
peace through law.!! 


What Lawyers Should Do 


Now all lawyers should support the 
efforts of that Special Committee. City, 





10. Tue Crrricat Pertop or AMERICAN History, 
pages 300-302 (Houghton Mifflin & Co.). To 
make party affiliation a requirement for judicial 
appointment is political treason and to treat 
judicial office as political patronage is profes- 
sional heresy. 

11. See publications of that Committee issued 
from 400 Hill Building, Washington 6, D. C, 
Also address of President Seymour before the 
Nebraska State Bar on October 6, 1960, 5 
American Bar News (No. 11). 
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county and state bar associations 
should endorse the efforts of the Amer- 
ican Bar Association and appoint com- 
mittees to co-operate with the Ameri- 
can Bar Association’s Special Commit- 
tee. The local associations should pub- 
lish lists of members who are willing 
to speak for the cause to service clubs, 
Chambers of Commerce, religious 
groups and other gatherings. Most of 
all, however, they should maintain the 
highest professional standards in all 
their work in order to stimulate public 
respect for the law. 


No doubt the most potent profes- 
sional influence on public opinion is 
that of municipal, police and traffic 
courts. Those are the courts that have 
most numerous and most intimate con- 
tacts with the people. Unfortunately, 
however, many of these courts have 
adopted a procedure which seems to 
have been prompted by industry’s 
assembly line and mass production. 
Cases are rushed through court with 
slight attention to individual rights or 
the requirements of due process. These 
courts frequently act upon improper 
evidence, which the accused has not 
even seen, and statements by witnesses 
whom the accused has had no oppor- 
tunity to cross-examine. A finding of 
guilt is entered by the judge and a 
fine is imposed, which the accused, in 
most cases, pays because it would be 
more expensive to retain a lawyer and 
prosecute a trial and appeal. The ac- 
cused then learns that the fine entails 
payment of costs and a stamp of con- 
viction on his driver’s license. Daily 
people are leaving such courts with a 
sullen resentment toward the law and 
all officers of the law. Lawyers should 


change this condition. 

If there is a want of enthusiastic 
popular support for the proposal that 
law be substituted for force, one of the 
prime causes is the unfortunate ex- 
periences which so many people have 
had with such courts of law. An unjust 
judgment against anyone is an infrac- 
tion of the political structure and a 
rent in the social fabric that should 
protect every individual. If the state 
or any subdivision takes over the ad- 
ministration of the law in any sector 
of life, it must assume the burden of 
doing it according to the ideals of the 
law. No policy of expediency or econ- 
omy can justify the abandonment of 
just legal procedure. If government of 
law is to be maintained and extended 
to the world, it must have the absolute 
respect of the people. 


Who Are Lawyers? 


Unfortunately, all members of the 
Bar are not lawyers. A license to prac- 
tice as an attorney at law cannot make 
a lawyer. Too many members of the 
Bar have made their practice a trade 
instead of a profession. A true lawyer 
is one who is imbued with the spirit 
of true law and the professional spirit. 
On the other hand, there are worthy 
members of the legal profession who 
have never been admitted to the Bar 
or licensed to practice. Some of the 
most influential men in the forming 
of our Federal Government were not 
members of the Bar, but they were 
students of Cicero, Montesquieu, Coke 
and Blackstone. “The legal profession 
has always accepted into its commu- 
nion all those who are moved by its 
spirit to seek and serve the law.”!* 
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If there could be a general revival 
of the spirit of the legal profession, 
lawyers would be able to do for the 
United Nations now what lawyers did 
for the United States at the critical 
period of their history. They could cre- 
ate public opinion that would prompt 
and support our government in Wash- 
ington in a declaration to all nations 
that the United States is ready and 
willing to hold its sovereignty subject 
If the 
United States would make such a dec- 
laration and move to invest the United 
Nations and the International Court 
of Justice (and such other courts as 
may be necessary) with the full author- 
ity of law to control the munitions of 
war and maintain world peace,'* there 
would be no occasion to fear the loss 
of prestige. The good people of all 
nations would be impelled by their in- 


to law in international affairs. 


herent nature to support such a move- 


ment. Governments that oppose would 
in time be removed by the people. 


An editorial in the April, 1944 issue 
of the American Bar Association Jour- 
nal, announcing the publication of The 
International Law of the Future, said: 


Because of the strength and position 
of America, we, the lawyers of Amer- 
ica, face an opportunity to take a 
decisive part in shaping the future 
world. 


That opportunity has become a moral 
duty. 





12. Sprrtr oF THE LEGAL PROFESSION 
Press) page 44. 

13. Wortp Peace THrovcH Woritp Law (Har- 
vard University Press). 
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The Case for Modesty 


in Estate Planning 


Mr. Cantor suggests that many cases of “estate planning” really 
amount to the lawyer’s deciding for the client how the client’s estate 
shall be disposed of, perhaps because the client is unwilling to face 
the prospect of his own death. Nevertheless, Mr. Cantor declares, the 
lawyer’s job is to discover and implement the client’s desires, not foist 


his own upon the testator. 


by Gilbert M. Cantor ¢ of the Pennsylvania Bar (Philadelphia) 


My PURPOSE IS to suggest a role 
for lawyers in estate planning that dif- 
fers from what it has been in most 
cases and from the lawyers’ role in 
other areas of counseling. I shall sug- 
gest that the lawyer ought to be less 
dynamic, less aggressive in telling the 
client what is best and what he ought 
to do. 

In advising the client in his business 
affairs, we tend to be interested, frank, 
positive. This is what seems to be called 
for, this is the kind of people we law- 
yers are, and this is what the client 
comes to expect. When we take up his 
estate planning, the client expects noth- 
ing less or different, and we tend to 
operate in the same manner. The re- 
sult, however, in most cases is not the 
same. 

If you examine a number of wills 
prepared by each of several lawyers, 
you will doubtless discern a pattern. 
The wills of each of them will exhibit 
certain common substantive features. 
In one case there will be a recurrence 
of sprinkling trusts. In another the 
gifts or trusts will be separate and 
equal. A third set will feature a period 
of administration limited only by the 
tule against Perpetuities, while an- 
other will favor outright distributions 
to beneficiaries at early ages. The wills 
f a fifth lawyer may emphasize re- 


strictive trust provisions for female 
beneficiaries only. 

If you should ask the first lawyer 
why many of his wills provide sprin- 
kling trusts, he will tell you, “That's 
what most of my clients seem to want.” 
The separate-trust man will say the 
same thing, and so will the long-term 
trust man and the outright-gift man 
and the wife-and-daughter-protector. 
They may be entirely honest in this 
response, or just slightly disingenuous. 

While different client groups may 
have certain problems or needs that set 
them apart from each other, neverthe- 
less, among client groups whose afflu- 
ence is sufficient to require their lawyer 
to say “We should attend to the plan- 
ning of your estate”, rather than “You 
ought to have a will”, we may doubt 
the existence of differences that would 
account for the pattern of substantive 
preferences which I have suggested. 

I submit that each lawyer’s estate 
planning pattern reflects, to a substan- 
tial degree, his own experiences, values, 
judgments and preferences, which his 
clients have seemed or come to desire. 
The manner and general approach 
which have worked well in the area of 
business counseling often result in 
domination of the client by his lawyer 
when they take up the ultimate devolu- 
tion of the client’s worldly goods, The 
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reasons for this are not difficult to 
supply. 

In the first place, in this area lawyer 
and client are less evenly matched. In 
the give and take of business con- 
ferences the client can meet the law- 
yer’s proposals and advice with the 
knowledge and practical experience of 
his regular business activities. In the 
area of estate planning, the client has a 
very limited idea of the possibilities 
that are available to him; he has few 
conceptions of the applicable tax laws 
and those few are most often inaccu- 
rate; and his experience of estate plan- 
ning has been intermittent, if he has 
had any at all. 

Not only is the client a comparative 
innocent in this field, but in many 
cases he exhibits a willingness to abdi- 
cate entirely if the lawyer will take 
over for him. He would like to be told 
what others do, what he should do. He 
behaves as if the dispositive questions 
posed by the lawyer are making their 
debut in his consciousness, as if he had 
never before imagined the life and 
needs of his family as they might fol- 
low the event of his death. As if he had 
not had a hundred relevant fantasies of 
this order just on his way to your 
office! 

Perhaps he has turned away from 
these fantasies because it is painful to 


Vol. 47 147 





Estate Planning 


hold before him the single prospect 
which gives them meaning: the event 
of his death. We may speak of “life- 
time planning”, using the latest jargon, 
but it remains lifetime planning with 
the end in view: 


I have seen the moment of my great- 
ness flicker, 

And I have seen the eternal Footman 
hold my coat, and snicker, 

And in short, I was afraid.! 


Has he also pictured his wife using 
his estate to support a new husband, 
some dapper ne’er-do-well? Or his 
children merrily squandering the wealth 
he has spent his life’s energy to ac- 
cumulate? Are these fantasies also un- 
bearable? And do they arouse in him 
feelings of hostility that he does not 
wish to recognize? Or has he perhaps 
cherished great and generous hopes 
and foreseen their failure when he does 
remain to nourish them? We can only 
guess what these fantasies may have 
been, but we cannot believe that a 
mind on its way to a meeting set aside 
for the contemplation of his death can 
arrive innocent of the possibilities that 
must be confronted. We may surmise 
that the uncomfortable fantasies, though 
repressed, lie not too far from con- 
sciousness, and, moreover, that their 
useful residue of impulses, wishes and 
thoughts may be brought into play if 
the lawyer does not acquiesce in the 
client’s desire to abandon the operation 
to him. We shall return later to this 
possibility. 


The Case for 
Being Modest 

It is time now to face the question: 
why on earth should we not tell the 
client what he ought to do with his 
estate—as we might tell him with re- 


spect to a proposed lease, a new class 
of stock, a profit-sharing plan or any- 
thing else? Why shouldn’t we take the 
positive and firm position in regard to 
this problem that the client has come 
to expect of us? Why should not all of 
our knowledge, experience, judgment 
and skill be made directly and force- 
fully available to the helpless client? 
If the client is relatively ignorant, if he 
has strong impulses to avoid the issues 
himself, if he wants to know what 
others do, what he should do, is it not 


senseless cruelty for us to withhold the 
comforting assurance that lies so near 
at hand? 

Everything is pushing and pulling 
us in the same direction. We have the 
apparent ability easily to supply what 
the client seems to need, yet I recom- 
mend that we resist all of these pres- 
sures and behave, as I shall soon de- 
scribe, in a different way. I urge a 
kind of reserve, which I have charac- 
terized in the title as modesty, and I 
shall now advance my three basic rea- 
sons for this counsel: 

First: In the field of business coun- 
seling, as contrasted with that of estate 
planning, we are planning primarily 
for the client himself. If the welfare of 
anyone else is a consideration, it is his 
welfare through the client, or his wel- 
fare insofar as it is linked with the 
client’s, that is involved. But in estate 
planning we are organizing an eco- 
nomic system that will affect the client 
not at all, or only incidentally insofar 
as we tinker with his assets while he is 
alive. The primary impact of our work 
will fall upon others, the beneficiaries 
who will have to live with it when the 
testator is gone. Yet these beneficiaries, 
whose lives and relationships may be 
drastically affected have ordinarily no 
voice in what is done. They may even 
be, for planning purposes, virtually 
unknown to us. 

Have we then the right—is it not 
arrogance—to intrude our own values, 
preferences and biases into the plan 
for these people? How shocked some 
beneficiaries might be to discover in 
what length of time, on what terms, 
and by whose formulation their testa- 
mentary rights and interests were de- 
termined! 

Second: Let us contrast business 
planning with estate planning in yet 
another way. In the theatre of com- 
merce, the client’s objectives can ordi- 
narily be assumed. In the equation of 
his business career, the goal is “the 
given”, only the path is “the un- 
known”. The client is economic man 
and we are projecting his interests in a 
competitive situation, helping him to 
preserve his gains and to grow as 
against the multiple forces of attrition. 
But when we turn to the eventual devo- 
lution of his property, the man whom 
we have known so well, to whom we 
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have related so effectively in his busi- 
ness affairs, becomes a stranger to us 
—a stranger in the sense that we now 
have no working idea of his objectives. 
In the equation of his estate planning 
the goal and the path are both un- 
knowns. 

Often, indeed, the client seems un- 
able to help us beyond the vaguest 
generalities, He wishes to give his 
heirs the greates. possible enjoyment 
of his estate. But what follows from 
that? He may wish to treat the mem- 
bers of his family fairly. Does this 
imply equality? How do we confer 
equal benefits upon people whose cir- 
cumstances and capacities are not 
alike? Or does fairness imply that ad- 
justments are to be made for merit or 
the lack of it? What then is merit and 
how does one measure its proper 
claims? Does the client mention jus- 
tice as a prelude to petty revenge? Is 


“ 


someone to receive “protection” which 
smacks of punishment? I do not mean 
that the client is to be psychoanalyzed, 
unmasked or judged. I suggest only 
that the goals of estate planning are 
his goals, and therefore he should be 
brought to the point of decision. 

And third: As soon as we get down 
to the substantive details of the estate 
plan, we recognize—I mean we should 
recognize—that we have gone beyond 
the area in which we have superior 
knowledge. We have superior knowl- 
edge of the types of gifts that can be 
made and of their tax consequences, 
but for predicting what advantages or 
harms will flow from different ap- 
proaches or choices we have less knowl- 
edge than we sometimes admit. We 
may have convictions and strong feel- 
ings as to how a family’s wealth should 
be divided, held or distributed, and 
what harmful effects should be avoided. 
But if we are honest with ourselves, 
and then with the client, we recognize 
that most of our judgments are based 
on cases or incidents that have had 
dramatic impact on us either because 
they were extreme or because they in- 
volved us. Our generalizations have no 
statistical corroboration, and even if 
they had, even if we could say, for ex- 
ample, “giving a young man a large 





1. T. S. Eliot, “‘The Love Song of J. Alfred 
Prufrock"’, in Cottecrep Porms 1909-1935 (New 
York, 1947). 
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amount of money generally has a bad 
effect on his character, and moreover, 
he is likely to lose it”, nevertheless, our 
generalization has less pertinency in 
predicting for the testator’s particular 
family than his intimate lifetime knowl- 
edge of the persons involved. Besides, 
may he not prefer to grant the oppor- 
tunity to do something important as 
against the danger to character, may 
he not prefer the challenge to wisdom 
and maturity as against the risk of 
loss? 


Let the Client 
Make the Decisions 

All of these considerations lead to 
the same conclusion, that our true and 
proper purpose should be to discover 
and implement the client’s testamentary 
desires and not to foist our preferences 
upon him—even if he asks us to. 

In myriad cases the courts have said: 
“In the construction of wills the great 
general and controlling rule is that the 
intent of the testator shall prevail.”? 
Should not the same rule apply at the 
planning stage? I suggest it should, 
with this single but significant qualifi- 
cation, namely, that since the testator’s 
intent is then still viable, we have the 
duty to insure that it will be an in- 
formed intent, for a choice made in 
ignorance is no choice at all. Thus we 
are in the position of a government 
which submits an issue to popular elec- 
tion though it also controls all the 
media of education and communica- 
tion. Without the most delicate balance 
and restraint, this is tyranny. 

We may have sound general ideas as 
to ‘how property should devolve as a 
matter of economics or sociology. Such 
notions, however, should be taken to 
the legislature, and not directed at par- 
ticular clients. We might, to reflect on 


an analogous situation, think that long- 
term capital gains should be taxed as 
ordinary income, but we would not 
urge our clients to complete their tax 
returns in that way as long as the law 
is otherwise. The right to dispose of 
property in accordance with one’s will 
is neither unlimited nor constitutional- 
ly guaranteed. But to the extent the 
law empowers a person freely to dis- 
pose of his estate, we have no right to 
crush this freedom under the weight of 
our professional wisdom. 

We have a great power in this rela- 
tionship, but in consideration of the 
client’s proper freedom, the rights of 
the unrepresented heirs, and our basic 
inability to supply another man’s goals 
and to assure their attainment, I sug- 
gest that this power should be exercised 
with the most self-conscious restraint. 

It is our job, then, fairly to give the 
client the information he needs, and to 
present the possibilities available to 
him, We should be as frank with him 
in these matters as we are in his other 
affairs, but the frankness will have a 
different content. We should frankly 
explain to him why he alone can make 
the essential choices involved in his 
estate plan. And we should proceed to 
discover the client’s thoughts, prefer- 
ences and goals. I have suggested 
earlier that the client may not be as 
innocent and helpless as he appears, 
that he has doubtless “put out of his 
mind” innumerable fantasies which 
involve his fears and wishes relating 
to the life of his family and to dis- 
position of his wealth after his death. 
If we are persistent, a considerable 
fund of this testamentary material may 
become available. If the client is com- 
pelled to face the issues and to make 
the necessary decisions, I submit that 
these decisions will not be as super- 
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ficial or “off the cuff” as they may 
appear. 

We should undertake not to solve 
the testator’s estate planning problems, 
but to make possible their intelligent 
solution by the testator. If we ap- 
proach the planning with the modest 
restraint that I have urged, and if we 
receive the clients’ ideas with an open 
mind, we may have the benefit of a 
broader range of experience which will 
multiply the possibilities available to 
our clients of the future. 





2. Woelpper’s Appeal, 126 Pa. 526, 572 (1889). 
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by Robert Braucher 


SPECIALISTS in comperative- law 
frequently emphasize the difficulties 
and dangers involved in the compari- 
son of specific practical problems aris- 
ing in widely diverse legal systems.! 
One is told, for example, that the study 
of foreign law in detail “is of little 
practical value unless informed by in- 
sight into the processes of growth and 
development of the system under con- 
sideration and by an understanding of 
the habits of thought current in that 
system”.* When the legal system is as 
foreign to the United States as that of 
Japan, an American who has special- 
ized in American commercial law finds 
it very difficult to achieve such insight 
and understanding in any brief period. 

Of necessity, however, men of com- 
merce often go forward without the 
sort of understanding which would 
satisfy a comparative-law scholar, and 
their legal advisers must sometimes do 
likewise. Some of the usual problems 
of inter-cultural comparison may be 
less significant in the field. of commer- 
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In this study of the differences between commercial law in Japan 
and the United States, Professor Braucher points out that in spite of 
great barriers of language and tradition, the Japanese law of commerce 
is moving closer to our own. His paper is an excellent outline of 


Japanese law in this area. 
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cial transactions than in other fields. 
More than a hundred years ago, the 
Supreme Court of the United States 
declared:* “The law of negotiable in- 
struments may be truly declared in 
the language of Cicero, adopted by 
Lord Mansfield...to be in a great 
measure, not the law of a single coun- 
try only, but of the commercial world.” 
Today that Court takes a far more 
provincial view,* and its attitude is 
merely one of many instances of aban- 
donment of the classical ideal of the 
international community. But some- 
thing remains of the older tradition, 
and international trans- 
actions have not lost their importance. 


commercial 


Moreover, modern efforts to unify the 
law for international transactions” jus- 
tify comparative study even though 
the risk of error be great. 

During five months of such study in 
Japan, | had the help of distinguished 
professors and diligent students at sev- 
eral Japanese universities and also of 
a number of judges, practicing lawyers 


and other men of practical affairs. In 
addition, there were available to me 
the comments of American scholars 
who had preceded me in the study of 
Japanese law,® English translations of 
most of the relevant Japanese statutes,’ 
and a number of informative essays in 
English by Japanese scholars.* Work- 
ing with Japanese translations of 
American teaching materials,’ Japa- 
nese scholars worked up and presenied 
the Japanese analogues for a series of 
problems selected as raising signifi- 
cant, difficult and controversial ques- 
tions in modern America; discussion 
of the differences was then conducted 
through an interpreter.'° On many 
points I had later opportunities to 
check with practicing experts, and | 
tried to guard against linguistic errors 
by constant checking with bilingual 
Japanese colleagues. But of course | 
must take full responsibility for any 
blunders. Brief description of particu- 
lar elements of an exotic culture in- 
evitably involves some oversimplifica- 
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tion; here too any fault is mine. 


I. The Legal Structure 

General Background. Americans 
seem to need to be reminded of the 
importance of Japan’s position. Japan 
is a major factor in the industry of 
the modern world in a way that China 
and India are not. The population of 
Japan exceeds that of any of the coun- 
tries of Western Europe, and Japan 
ranks ahead of France and Italy, for 
example, in the production of elec- 
tricity. When the pro-Western govern- 
ment of China was displaced by a 
Communist regime in 1949, there was 
no such immediate and fundamental 
change in the balance of world power 
as would be produced by a similar 
displacement in Japan. 

The industrial development of Japan 
is closely related to the pervasive in- 
fluence of Western culture following 
the Meiji Restoration in 1868.'! To- 
day an American recognizes the Japa- 
nese government as an effective parlia- 
mentary democracy in the Western 
tradition to an extent which is not true 
of any government to the west of 
Japan and east of the Republic of 
Israel. The basic private law is found 
in codes adopted in the 1890's, modeled 
primarily on German law. In planning 
my program, my Japanese colleagues 
showed special interest in installment 
selling and in the transfer of corporate 
stock; both are important in Japan, 
and neither is a problem for an under. 
developed agricultural nation or for a 
nation sharply divided into the very 
rich and the very poor. 

In the general economic level, how- 
ever, there is a striking contrast be- 
tween the United States and Japan. 
The per capita income for 1957 was 
some $2000 in the United States, about 
$250 in Japan. This may help to ac- 
count for some other disparities: 91 
million Japanese are served by some 
6,200 practicing lawyers, while not 
quite twice as many Americans sup- 
port some 190,000, about fifteen times 
as many lawyers per capita.!? 

Education and the Legal Profession. 
As in most of the world outside Amer- 
ica, legal education in Japan is pri- 
marily undergraduate education. The 
ordinary law student cannot plan on a 
career in the legal profession; only one 
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law student out of five takes the Na- 
tional Law Examination, and of these 
only one in twenty passes. Graduates of 
the four-year undergraduate law course 
are far more likely to find their way 
into salaried positions in government 
or business.'* The 250-300 applicants 
who pass the examination each year to 
become members of the legal profession 
must serve for two years as salaried 
apprentices at the Legal Training and 
Research Institute, reorganized after 
World War II to provide unified train- 
ing for the three branches of the legal 
profession—judges, 


prosecutors and 


practicing lawyers. The institute pro- 
vides eight months of courses and six- 
teen months of apprenticeship training, 
at the end of which about a quarter of 
the apprentices become judges, another 
quarter prosecutors and the balance 
practicing lawyers. 

Thus the institute is the only Japa- 
nese institution providing professional 
training in law. During the first ten 
years after its reorganization it seems 
to have had considerable success in 
producing qualified graduates and in 
creating a unified legal profession. But 
that profession is focused on litigation 
more heavily than the American Bar. 
The law restricts the right of a lawyer 
to become a public or private em- 
ployee,'* and legal judgments which 
in America would be made by mem- 
bers of the Bar!® are in Japan often 
made by law graduates who have had 
no professional training at the institute 
and are not members of the profession. 


The university teachers of law stand 
largely outside the legal profession 
proper. Academic opinions, even when 
divorced from both legal and commer- 
cial practice, are influential in business 
and government and even in courts 
and legislature. I was told that the 
contacts between the academic com- 
munity and the legal and commercial 
communities are increasing, and that 
some law professors play an important 
role in legislative drafting, but some 
unrealistic academic attitudes undoubt- 
edly remain. One encouraging devel- 
opment is the fact that a small number 
of men planning academic careers 
have recently attended the institute, 
although a person who has been a 
professor or assistant professor for five 
years may be qualified as a lawyer 
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without such attendance.!® 

Common Law, Federalism and Codi- 
fication. Japanese scholars often ex- 
aggerate the differences between their 
law and ours in the matter of the rela- 
tive importance of statutes and judicial 
precedents. At the same time they often 
fail to appreciate the pervasiveness of 
problems of federalism in our law. It 
is widely thought that transactions in 
America are ordinarily governed by a 
unitary common law: I learned of one 
important trading concern which had 
drawn up a standard contract clause 
calling for the application of “the law 
of the United States of America”. 
Those responsible knew of course that 
the United States is a federal nation, 
composed of fifty sovereign states, but 
the significance of that fact in the law 
of commerce had to be pointed out to 
them. 


My Japanese colleagues knew also 
that the American states have enacted 
many statutes on many subjects. But 
those statutes are not generally avail- 
able in Japan: I was able to discover 
compilations of the statutes of twenty- 
one states, but for most of them there 
seemed to be only one copy in all of 
Japan and nothing more recent than 
a 1952 supplement. It seemed to come 
as a surprise to find that most states 
have compilations comparable to the 
United States Code in coherence and 
comprehensiveness. The extent of true 
codification was likewise not appreci- 
ated,!7 and American thinking on the 
theory of codification seemed quite un- 
familiar.'5 In particular, | found very 
little knowledge of the development of 
uniform state laws on negotiable in- 
struments, sale of goods, stock trans- 
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fers, and the like, culminating in the 
Uniform Commercial Code.!9 


In comparing Japanese and Ameri- 
can law, academic legal scholars in 
Japan also sometimes overemphasize 
the extent to which Japanese law is to 
be derived from the Civil Code and 
the Commercial Code. An American 
seeking answers to Japanese legal ques- 
tions, at least in the field of commer- 
cial transactions, needs much more 
than a translation of the codes. On 
many points there is a well-developed 
body of non-statutory law, found in 
treatises, judicial opinions and com- 
mercial practices, which is not even 
hinted at in the codes and which is 
apparently sometimes ignored in un- 
dergraduate law courses. There is also 
a vast body of statutes not integrated 
into the codes which is often similarly 
neglected. As might be expected, judges 
and practicing lawyers seem to be 
more realistic in this realm than aca- 
demic scholars. 

Japan is not an underdeveloped 
country, but in some respects it seems 
to an American observer that Japanese 
law is underdeveloped. The Japanese 
Civil Code was made effective in 1898; 
it was largely based on drafts of the 
new German Civil Code,*° 
roughly a contemporary of the English 
Bills of Exchange and Sale of Goods 
Acts and the American Negotiable In- 
struments Law 
Act. The Japanese Commercial Code, 


and is 


and Uniform Sales 


originally promulgated in 1890, is in 


part much older. It was modeled on 
the German Commercial Code of 1861, 
and the new Japanese Commercial 
Code made effective in 1899 retained 
some of the basic structure of the old 
code in preference to that of the Ger- 
man Commercial Code of 1897.*! Al- 
though there have been several subse- 
quent revisions, they have related pri- 
marily to company law rather than to 
the law of commercial transactions. 
The Law on Bills and the Law on 
Cheques, both effective in 1934, adopt- 
ing comprehensive Geneva Uniform 
Laws, have been the principal changes 
affecting commercial transactions. Sale 
of goods is largely governed by the 
Civil Code or by commercial custom- 
ary law; the Commercial Code chapter 
en sale consists of five short articles 
which on their face seem to contem- 
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plate receipt of goods by a buyer at 
the seller’s place of business. 

It was suggested to me that the 
Japanese law of commercial trans- 
actions is less well-developed than other 
branches of Japanese law, and that the 
relationship between the Civil Code 
and the Commercial Code has not been 
properly worked out. But I have heard 
Japanese professors defend the status 
quo in terms which reminded me of 
the hymns of praise for the common- 
law tradition which have accompanied 
its obsolescence in America. And in- 
deed there may be some force in Pro- 
fessor Gilmore’s statement, made with 
respect to French commercial law:2? 
“As statutes pass quietly out of date 
without disappearing from the books, 
the effect is to reintroduce a common 
law case system, which is perhaps 
peculiarly fitted to deal with the fluctu- 
ations and 
life.” 


Regulatory Law. In both countries 


mutations of commercial 


commerce is of course subject to regu- 
lation by the criminal law and by 
licensing and other types of adminis- 
trative action as well as to the basic 
law of property, contract and _ torts. 
But the Japanese are even more prone 
than Americans have been to think of 
“private commercial law as being in 
one watertight compartment and pub- 
lic control of business in another.”** 
The difference is partly due to rigid 
compartmentalization in Japanese law 
faculties and courses, partly perhaps 
due to the fact that statutory regulation 
is less pervasive in civil litigation in 
Japan. 

Whatever the explanation, my Japa- 
nese colleagues were sometimes critical 
of my selection of materials on the 
ground that the relevance of regulatory 
statutes made them atypical. In the 
field of warranties in the sale of goods, 
for example, I had selected a case of 
personal injury from hair dye?* and 
a case of spoiled cantaloupes.*° The 
federal and state food, drug and cos- 
metic acts were relevant in the first, 
and the Perishable Agricultural Com- 
modities Act was critical in the second. 
Perhaps because of our constagit repe- 
tition of slogans of “free enferprise”’, 
our friends abroad have not general- 
ized from such examples; they need 
reminders that governmental regula- 
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tion affects nearly every American 
transaction and that in practice laissez 
faire disappeared from America long 
ago. 

Japanese regulation was conspicu- 
ously absent in many of the Japanese 
analogues to such cases, as presented 
by my colleagues, and my inquiries re- 
sulted in an impression that the omis- 
sion was a sound reflection of the prac- 
tical situation. In some respects Japa- 
nese commerce is controlled by the 
government more closely and directly 
than commerce in America, particuiar- 
ly in the very common case where for- 
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eign trade and hence foreign exchange 
are involved. But control is more like- 
ly to take the form of a simple require- 
ment of official approval, highly dis- 
cretionary, than that of the elaboration 
of more-or-less rational and coherent 
criteria in administrative regulations, 
with which Americans are familiar. 
Thus Japanese administrative action 
may often determine whether there is 
any claim to be litigated, but is less 
likely to be relevant to judicial deci- 
sion of civil litigation than in America. 


Il, Commercial Law 

Definition. 
both a broader and a narrower term 
in Japan than in America. The Japa- 


” 4 


“Commercial law” is 


nese Commercial Code covers corpora- 
tions, commercial transactions and 
maritime commerce; these topics, to- 
gether with negotiable instruments, 
now governed by special statutes, form 
the main body of commercial law as 
taught in the universities. Civil law is 
a separate subject; it includes, together 
with contracts, torts, property, family 
and succession law, the bulk of the law 
of sale of goods and secured trans- 
Bankruptcy is part of civil 
procedure; tax and regulatory laws 
are quite outside the field of private 
law, sometimes outside the jurisdiction 
of the faculty of law. 


actions. 


American courses in commercial law, 
dealing in the main with the subject- 
matter of the Uniform Commercial 
Code, relate primarily to sale of goods, 
to commercial paper and investment 
securities, and to secured transactions. 
Thus they straddle Japanese commer- 
cial law and Japanese civil law. Case- 
method instruction inevitably brings 
in some civil procedure, and realistic 
consideration of secured transactions 
requires consideration of the impact 
of bankruptcy. Taxation and business 
regulation are separate subjects, but 
cross-reference becomes increasingly 
necessary if practical problems arising 
in advance of litigation are to be dis- 
cussed. 

Sales. Sale of goods, which is the 
heart of “commercial law” in the 
United States, is primarily “civil law” 
in Japan. In examining Japanese an- 
alogues to the American law of war- 
ranty of quality, one discovers that 
product liability claims for personal in- 
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juries are virtually unknown in Japan. 
Claims for commercial damages have 
given rise to numerous decisions, but 
the code provisions remain the sub- 
ject of a substantial number of unset- 
tled disputes going to basic questions 
of theory and scope.*® To an Ameri- 
can the concepts involved and the lines 
of reasoning employed are not at all 
exotic; but the statutes seem quite un- 
clear, if not affirmatively misleading. 
Scholars’ opinions are not greatly af- 
fected by judicial opinions; in the 
absence of a doctrine of precedent, 
judicial decisions do not finally resolve 
the many unsettled questions. Nor 
does there seem to be any feeling that 
legislative clarification is urgent, or 
any established machinery which is 
likely to produce legislative revision. 
Negotiable Instruments. Since Japa- 
nese law protects bona fide purchasers 
of personal property to a much greater 
extent than the common law,** the 
protection given to bona fide holders 
of negotiable instruments is less of a 
departure from the general law, and 
the question whether an instrument is 
negotiable probably has less signifi- 
cance. The legal questions arising are 
much the same in the two countries.** 
Perhaps the greatest difference relates 
to forged indorsements.2® Under the 
Geneva laws, a forged indorsement, if 
apparently regular, is effective to pro- 
tect the purchaser or payer of an order 
instrument. As a result instruments 
payable to order are subject to sub- 
stantially the same risk of theft as 
bearer instruments, and order instru- 
ments do not have much separate use- 
fulness. Printed check forms common- 
ly provide for payment to bearer, and 
there has been no such development 


of signature guarantees and insurance 
against forgery as has taken place in 
America.*° 

Secured Transactions. There is noth- 
ing in the Japanese Civil Code to in- 
dicate that a security interest in per- 
sonal property may be created by 
agreement unless the creditor takes 
and holds possession. Special statutes 
provide for mortgages on motor ve- 
hicles, aircraft, agricultural equipment 
and construction equipment, for a 
mortgage on a factory together with 
its equipment, and for “enterprise 
hypothecation”.*! But the fact seems 
to be that a great deal of business is 
done on the basis of security interests 
not provided for by statute. There are 
two main types of these non-statutory 
security interests: jéto tampo and 
shoyiiken ryuho, corresponding rough- 
ly to the American chattel mortgage 
and conditional sale. In addition, trust 
receipts are used in foreign trade, and 
leases and agency or consignment 
agreements are sometimes used to ac- 
complish some of the purposes of chat- 
tel security. 

Jéto tampo seems to be the device 
whose legal incidents have been most 
thoroughly elaborated in judicial de- 
cisions; it has been upheld in decisions 
of the Supreme Court of Japan since 
about 1915-1916,°? although a 1959 
amendment to the tax law seems to 
have been the first statute to mention 
it.*8 At least one lower court decision 
has given effect to it as creating a se- 
curity interest in a merchant’s shifting 
stock of goods.*4 The legal conse- 
quences are worked out largely in 
terms of the title to the property which 
vests in the creditor; they do not fit 
smoothly into the Japanese statutory 





26. Cf. Honnold, A Uniform Law of Inter- 
national Sales, 107 U. Pa. L. Rev. 299, 314 (1959) 
(French law). 

27. Compare Japanese Civil Code art. 194, 
Law No. 89 of 1896, with Uniform Commercial 
Code §2-403(2) (1958). 

28. Cf. Kessler, Levi and Ferguson, Some 
Aspects of Payment by Negotiable Instrument; 
A Comparative Study, 45 Yave L. J. 1373 (1936). 

29. Law on Bills Articles 16, 40(3), Law No. 20 
of 1932; Law on Cheques Articles 21, 35, Law 
No. 57 of 1933. See Kessler, Forged Indorse- 
ments, 47 Yate L. J. 863 (1931). 

30. For the basic American rule, see Uniform 
Commercial Code §§3-404, 8-311 (1958). Serious 
inroads on that rule have been made in Eng- 
land. Cheques Act. 1957, 5 and 6 Eliz. 2, c. 36, 
71 Harv. L, Rev. 1374 (1958); cf. Uniform Com- 
mercial Code §§3-405, 3-406, 3-419(3), 4-406, 
8-306(1), 8-405 (1958). Uniform Commercial 
Code §8-311, protecting the bona fide purchaser 
of a new security issued on registration of 
transfer after a forged indorsement, has been 
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vigorously criticized. See Steffen, Cases on 
COMMERCIAL AND INVESTMENT Paper 486-487 (2d 
ed. 1954); Conard, A New Deal for Fiduciaries’ 
Stock Transfers, 56 Micu. L. Rev. 843, 868 n. 
(1958) . 

31. See Eibun-Horei-Sha Law Bulletin Series, 
Vol. II, IA-IM. The Enterprise Hypothecation 
Law, Law No. 106 of 1958, authorizes a “floating 
charge” adapted from English and Canadian 
law. Cf. Coogan, Article 9 of the Uniform Com- 
mercial Code: Priorities Among Secured Credi- 
tors and the “Floating Lien”, 72 Harv. L. Rev. 
838, 839 n. (1959). 

32. See Wagatsuma, Chattel Mortgages in 
Japanese Law, 1955 Japan ANNUAL oF Law AND 
Poutrics, No. 3, pages 39, 41. 

33. Cf. Creedon, Federal Tax Liens: A Panel 
Discussion—Summarized, 15 Business LAWYER 
175 (1959); Plumb, Federal Tax Collection and 
Lien Problems, 13 Tax L. Rev. 459 (1958). 

34. Osaka District Court, December 6, 1955, 
6 Inferior Court Civil Case Reports, No. 12, 
pages 7, 12. 
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law of personal property or into the 
law governing insolvency,®° and the 
device is not very successful in satisfy- 
ing the needs of the business world.*® 
The situation seems fairly comparable 
to that of American law on chattel 
security prior to the Uniform Commer- 


cial Code.®* 


III, Democracy and the 
Credit System 

Abstract description of legal doc- 
trine needs to be supplemented by in- 
formation about commercial practice. 
Information in English about Japanese 
practice is hard to obtain, but reports 
of my Japanese colleagues, based to a 
large extent on official Japanese statis- 
tics, shed some light on four different 
aspects of the credit structure: con- 
sumer installment sales, secured credit 
for the merchant, the use of checks, 
and the transfer of investment securi- 
ties. It is sometimes suggested that in 
contrast to the credit economy of the 
United States, Japan still has a money 
economy; and the evidence of the stat- 
ute books supports the suggestion. But 
in fact the credit system of Japan is 
highly developed and increasing in 
importance. 

Consumer Installment Sales. Install- 
ment sales are important in Japan, and 
growing more important. From 1956 
to 1957 cash sales of goods increased 
by 22 per cent; installment sales in- 
creased by 55 per cent. Installment 
sales in 1957 were 49 per cent of total 
sales of radios, 55 per cent of total 
sales of television sets, 68 per cent of 
total sales of automobiles. Promissory 
notes were sometimes used; under 
Japanese law a note payable in install- 
ments is not negotiable, but the same 
practical effect can be achieved by 
using a series of separate notes. 

Two principal differences from 
American practice appear; they may 
be related. First, the installment con- 
tracts or notes are usually held by the 
seller in Japan; in the United States 
they are usually transferred to a bank 
or finance company. Second, Japanese 
creditors seem to be less likely to en- 
force their contracts strictly; there is 
much less litigation, and much less 
agitation for legislation to protect the 
debtor. But there are signs that the 
Japanese pattern may in time become 
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more like the American pattern. It 
was reported that at least one major 
Japanese company had recently or- 
ganized a separate finance company, 
and some of the co-operative banks 
were showing an interest. 


Secured Credit for the Merchant. In 
Japan as in America merchants as well 
as consumers buy on the installment 
plan. Installment sales of trucks were 
83 per cent of total 1957 sales; the 
figure for buses was 86 per cent. On 
the other hand, mortgages of stock in 
trade and assignments of accounts re- 
ceivable seem to be uncommon in 
Japan, and “enterprise hypothecation” 
is thought unsatisfactory and is not 
much used. Secured financing for the 
merchant seems to be in its infancy, 
except as large producers carry the 
credit burden for dealers who handle 
their products.*® 

Payment by Check. The most popu- 
lar negotiable instrument in both Japan 
and the United States is the check. 
Three out of four items handled by the 
Tokyo Clearing House in January, 
1959, were checks. But the national 
total of items handled during 1958 
was only 166 million, amounting to 
some 150 billion dollars. On a per 
capita basis, Americans use perhaps 
ten times as many checks, and their 
total value is about three times as 
great. The average Japanese check is 
thus some three times as large; payroll 
checks are uncommon, and checks are 
not much used to pay personal obliga- 
tions such as the gas or telephone bill. 

Legal problems concerning payment 
by check ordinarily arise when a check 
is dishonored. The Tokyo Clearing 
House reported 906 checks dishonored 
during 1959, with an average value of 
about $100 each, less than one in 3,000 
items and less than one out of 40,000 
dollars. Dishonor is far more frequent 
in America, but involves similarly in- 
significant amounts. The American 
practice of stopping payment on per- 
sonal checks may explain part of the 
difference, but it was reported that 
Japanese bankers are sometimes will- 
ing to stop payment at the request of 
a customer, even though stop-payment 
orders are not authorized by law.*° It 
seems more likely that dishonor in- 
creases as checks are more widely used 
for personal as well as business use. 
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Investment Securities. 


It appears 
that corporate securities are being 
distributed among ordinary citizens 
even more widely in Japan than in 
the United States. It was estimated 
that nine million Japanese invested 
$5.5 billion in corporate stock during 
1958. The first professional transfer 
agent in Japan began operations in 
1954, although statutory provision for 
transfer agents had been made in 
1950; in 1959 there were only seven, 
handling stock transfers for about one 
eighth of the 791 companies listed on 
the Tokyo Stock Exchange and for 
twenty other companies. During 1958 
those companies had about 1.5 million 
shareholders and half a million trans- 
fers.41 

The legal machinery seems to work 
quite well in the field of stock trans- 
fers. Some difficulty was reported in 
working out a sound procedure for 
cases of lost securities,4? but there is 
in Japan nothing comparable to the 
American problem of excessive delay 
and expense in transferring stock when 
the owner dies.4% 

Democracy and Credit. This sam- 
pling reveals well-developed Japanese 
credit institutions. But Japanese atti- 
tudes toward those institutions seemed 
ambivalent both in university commu- 
nities and among government officials. 
References to the connection Ameri- 
cans often see between democratic gov- 
ernment and economic progress evoked 
sympathetic response, as did sugges- 
tions that credit plays an important 
role in avoiding economic stagnation 
and in making popular desires effec- 





35. As to insolvency, see Bankruptcy Law 
Article 87, Law No. 71 of 1922; Composition 
Law Articles 42, 43, Law No. 72 of 1922; Com- 
mercial Code Article 383(2); Corporate Re- 
organization Law Articles 62, 67, Law No. 172 
of 1952. 

36. See Wagatsuma, op. cit. supra note 32, 
at 48. 

37. See Coogan, op. cit. supra note 31. 

38. Cf. Hogan, A Survey of State Retail In- 
stalment Sales Legislation, 44 Corn. L. Q. 38, 
65-67 (1958). 

39. Cf. Andrews, Friedland and Shapiro, 
Working-Capital Financing of Small Business, 
24 Law & Contemp. Pros. 68 (1959). 

40. Compare the stopping of payment on a 
bank check in America, as in Nichols v. Somer- 
ville Savings Bank, 333 Mass. 488, 132 N.E. 2d 
158 (1956). 

41. Eleven per cent of American families 
owned stock in 1957; one fourth of these had 
increased their holdings during 1956. See 1957 
Survey of Consumer Finances, 48 Fep. Res. 
Butt. 878, 881-886 (1957). 

42. Cf. Uniform Commercial 
(1958). 

43. See Conard, A New Deal for Fiduciaries’ 
Stock Transfers, 56 Micn. L. Rev. 843 (1958); 
Braucher, Security Transfers by Fiduciaries, 

Minn. L. Rev. 193 (1958). 
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tive in the planning of production.** 
But the view is widely held that the 
necessities of foreign trade and foreign 
exchange require close governmental 
supervision of credit, and indeed of 
all economic activity, in Japan. The 
dangers to stability inherent in free 
credit were emphasized, and there 
seemed to be some disposition to re- 
gard consumer credit as essentially 
sterile. Among Japanese labor groups, 
I was told, doctrinaire socialist atti- 
tudes have effectively prevented par- 
ticipation in the formulation of credit 
policies.45 


IV. Conclusion 

Perhaps the most significant result 
of this comparison is the demonstra- 
tion that meaningful communication is 
possible. To learn the Japanese lan- 
guage is a monstrous undertaking for 
an American, and the Japanese com- 
monly have difficulties with the Eng- 
lish language even after years of study. 
Even those who have broken through 
the language barrier often find many 
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aspects of the alien culture mysterious 
and enigmatic, sometimes quite im- 
penetrable. But commerce has a way 
of slicing through such difficulties to 
the desired material end, sometimes 
with a rather vulgar disregard of tra- 
ditional niceties and aesthetic sensibili- 
ties. Buying and selling, or borrowing 
and lending, seem to be subject to a 
sort of natural law which limits the 
range of legal concepts and provides 
an abundance of inter-cultural an- 
alogies. 

In the case of Japan Western habits 
of thought have been borrowed de- 
liberately and pervasively. Whether or 
not in other fields Western ideas have 
undergone basic changes in the process, 
they remain recognizable in the law 
of commercial transactions. And if an 
American commercial lawyer can in 
a short space of time come to feel at 
home with the unsolved problems of 
the Japanese law of sales or chattel 
mortgages, it seems likely that Japa- 
nese lawmen will be able to penetrate 
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our comparable mysteries. 
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predict that the similarities will in- 
crease rather than decrease with time, 
that in ten years or so Japanese install- 
ment sales and Japanese checks will 
follow American patterns more closely, 
that Japanese finance companies may 
appear in the American image. Such 
a prediction has significance for the 
international unification of commer- 
cial law: there would be no greater 
difficulty in ironing out differences be- 
tween American law and Japanese law 
than in merging the European and 
American systems. Indeed, the greatest 
stumbling-block to international unifi- 
cation at the moment seems to be the 
inability of the United States to speak 
with one voice.*® 





44. See Fuller, Bastc Contract Law 581-582 
(1947). 

45. Cf. Bailey, Views on Recutation, Part 
III or Consumer InsTaLLMENT Creprr 227 (Fed- 
eral Reserve System 1957). 

46. See Nadelmann, Ignored State Interests: 
The Federal Government and International 
Efforts To Unify Rules of Private Law, 102 U. 
Pa. L. Rev. 323 (1954); Nadelmann and Reese, 
The American Proposal of The Hague Confer- 
ence on Private International Law To Use the 
Method of Uniform Laws, 7 Am. J. or Comp. L. 
239 (1958). 
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The Curriculum of the Law School 


Stating flatly that the young law school graduate is incompetent to 
practice his profession, Professor Landman urges a thorough revision 
of the law school curriculum, with more emphasis upon the “problem 
method” instead of the traditional “case method” of study. 


by J. Henry Landman ¢ of the New York Bar (New York City) 


- 
[THE LAW SCHOOL curriculum is 
currently undergoing criticism as 
never before to the effect that it is 
antiquated and needs modernization to 
prepare adequately the young lawyer 
for the practice of law. The solution 
that is recommended by many is to 
lengthen the course of law study to 
four years and to provide post-gradu- 
ate education. The author has always 
entertained the view that the 
school curriculum requires revision in 
the areas of pedagogy and content, but 
denies that the lengthening of the 
course of study or that post-graduate 
work is required necessarily for these 
particular purposes. 

The primary handicap to the solu- 
tion of these questions up to the pres- 
ent has been the case method of teach- 
ing law. This pedagogic device has 
held the legal teaching profession in 
captivity since the year 1870, when 
Christopher Columbus Langdell intro- 
duced it at the Harvard University 
Law School. For religious fervor 
which the respective branches of the 
teaching professions manifested, the 
proponents of the case method rivalled 


law 


those of progressive education for pre- 
professional liberal arts schooling. 
Both philosophies of education have 
suffered from extremism. The pseudo- 
progressivists were currently debunked 
particularly by the present Sputnik 
Age which revealed the fact that our 
elementary schools, high schools and 
colleges were finishing schools and club 
houses by comparison with the Euro- 
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pean, including the Russian, pre-uni- 
versity schools. The European youths, 
irrespective of their intelligence quo- 
tients or of their intent to attend a uni- 
versity, are not pampered and are better 
disciplined mentally than our youths. 

The case method has undergone a 
similar fate except that its undoing 
has been due to its own inherent de- 
fects. A study of one hundred or so 
heterogeneous, truncated appellate 
court decisions can give no one a mas- 
tery of a legal subject. Langdell him- 
self realized this. He published his 
own textbooks, a Summary of Con- 
tracts, as an appendage to his case 
book. No two professors agree on the 
nature of the case method in operation 
because in its unadulterated form it is 
unworkable. 

There is no denying that the case 
method has made an important contri- 
bution to the history of legal educa- 
tion. So have the earlier apprenticeship 
and textbook methods. The case meth- 
od teaches our mentally undisciplined 
students from the colleges, irrespective 
of their law aptitude ratings, how to 
contrast and compare court decisions, 
which is a novel thinking process for 
them. 

Since the year 1927 when he himself 
was a law student, the author has been 
crusading against the law schools for 
their failure to prepare adequately 
students for the practice of law on two 
counts: one, that the problem method, 
which he has been advocating, was 
more fruitful than the case method as 


American Bar Association Journal 


a pedagogic device, and two, that the 
law curriculum needed modernization 
and revision. 

The first controversy has been won 
with the aid of many converts. The 
case method has been finally replaced 
by the problem method in the second 
and third year courses in most law 
schools of our country. The latter di- 
rects students to texts, decisions and 
other bibliography to aid them in ar- 
riving at a solution of a problem. 
More specifically, the problem method 
takes on the form of classroom discus- 
sion of non-prescribed and prescribed 
problems with or without bibliography, 
and written term and occasional re- 
search projects. 

The introduction of the case method 
as a replacement of the text and lecture 
method was marked by what might be 
called revolution. At Harvard Univer- 
sity Law School, students seceded and 
Langdell was bitterly criticized. At 
Columbia University Law School, a 
schism occurred in the faculty and the 
die-hard advocates of the text and 
lecture method defected and organized 
New York Law School in the year 
1891. Its founding was the result of 
the influence and initiative of Professor 
Theodore W. Dwight, then Dean of 
Columbia University School of Law. 
Professor George Chase, also of the 
Columbia University School of Law, 
was its first Dean. With them on the 
first faculty were their Columbia col- 
leagues Professors Robert D. Petty 
and Alfred G. Reeves. 
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The problem method superseded the 
case method by evolution rather than 
by revolution. The first official public 
evidence of yielding on the part of the 
proponents of the case method was 
the appearance of law books entitled 
“Cases and Materials” in place of the 
earlier “case” books. It is difficult to 
date the first actual use of the problem 
method because it was initially 
employed clandestinely since it was 
deemed disreputable. Now this heresy 
has become orthodoxy. Even Colum- 
bia University Law School officially 
adopted this year the problem method 
for its advanced students. 

The author conceived the idea of the 
problem method of studying law while 
he was a student at the New York 
University Law School. In the year 
1927 he became editor-in-chief of the 
New York University Law Review. By 
this time, he had prepared a manu- 
script in which he presented his novel 
thinking. He was then confronted 
with the sensitive issue of arranging 
for its publication in lis own New 
York University Law Review which he 
thought was entitled to preference for 
more than sentimental reasons. The 
faculty adviser of the law review was 
none other than Professor Alison 
Reppy, an ardent advocate of the case 
method. He at first vigorously op- 
posed its publication, but yielded re- 
luctantly to the persuasiveness of Dean 
Frank H. Sommer. Professor Alison 
Reppy was appointed Dean of the New 
York Law School in the year 1950. It 
was the law school that came into be- 
ing in the year 1891, as already indi- 
cated, as a protest against the case 
method that had been introduced in 
the Columbia University Law School. 
It is the irony of legal educational 
history for New York Law School, 
which was conceived as a stronghold 
of the lecture-textbook method, to ap- 
point as Dean in 1950 one who re- 
mained an uncompromising proponent 
of the case method until his death in 
1958. It is doubly ironical but equally 
praiseworthy for this gentleman to in- 
vite the author to become in 1950 his 
professor of law in charge of tax 
courses and chairman of the Graduate 
Studies Committee at New York Law 
School. It is a credit to the memory 


of the late Dean Alison Reppy for his 


advocacy of intellectual freedom that 
while the case method became more 
and more entrenched at New York 
Law School during his administration, 
he permitted the author to use his 
problem method which was concur- 
rently becoming the vogue in the legal 
educational world. Daniel Gutman, 
former Assistant United States Attor- 
ney, New York Assemblyman, State 
Senator, municipal court judge, and 
counsel to Governor Averell Harriman, 
was appointed Dean in the year 1959. 
The author had already relinquished 
his chairmanship of the Graduate 
Studies Committee and on September 
19, 1960, he resigned from his pro- 
fessorship because of prevailing dire 
political influences and inferior scho- 
lastic standards. 


Problem Method 
Provoked Controversy 

The aforementioned author’s article 
entitled “Anent the Case Method of 
Studying Law” appeared in the April, 
1927, issue of the New York Univer- 
sity Law Review. It provoked much 
controversy. The New York Law Jour- 
nal republished it serially on May 13 
and 14, 1927, and many law periodicals 
reviewed it fervently, both favorably 
and hostilely. The author was thus en- 
couraged to prepare a book manuscript 
on the subject, but found it difficult to 
interest a publisher in it. There were 
many reasons offered for its rejection. 
Some publishers frankly admitted they 
could not afford to antagonize the 
American Bar Association and the 
Association of American Law Schools. 
This attitude is indicative of the fanati- 
cal entrenchment of the case method 
at the time. G. A. Jennings of the 
G. A. Jennings Company and the late 
Dean Frank H. Sommer are to be con- 
gratulated for their intellectual inde- 
pendence in the matter, the former for 
accepting the manuscript on its merits 
and the latter for writing the introduc- 
tion to it. It was published in 1930 as 
the Case Method of Studying Law—A 
Critique. Its appearance caused a new 
wave of criticism in the matter of the 
respective merits of the case and prob- 
lem methods. It was reviewed widely 
and vehemently in the law periodicals. 
Other articles by the author on this 
subject are “The Problem Method of 
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Studying Law”! and the “Purpose of 
the Law School”.? The author is happy 
to report that Arthur T. Vanderbilt, 
the successor as Dean to the late Frank 
H. Sommer of the New York Univer- 
sity Law School, publicly proclaimed 
his endorsement of the problem method 
and this very law school which would 
not permit the publication of the au- 
thor’s initial attack on the case method 
without special dispensation now em- 
ploys the problem method in its second 
and third year courses. One of the 
curiosities in the history of legal edu- 
cation is the fact that Harvard Univer- 
sity Law School, where the case method 
was first widely adopted, is now excell- 
ing the problem method advocates by 
employing super-problems that also ig- 
nore the boundaries of the traditional 
law subject. 

For those who still hesitate to adopt 
the problem method, its alleged virtues 
follow for their consideration: 


First, it approximates the thinking 
of the practicing lawyer when con- 
fronted with a client’s new problem. 


Second, it discourages the student 
from resting on the decision of an ab- 
breviated case but obliges him to re- 
search the problem to corroborate or 
amend his temporary opinion. 

Third, the bibliography in connec- 
tion with the problem teaches the stu- 
dent the pertinent law of his jurisdic- 
tion, whether it be sound or otherwise. 


Fourth, it instructs the student in 
legal and extra-legal bibliographic 
method which is as important as legal 
knowledge itself to the practitioner. 


Fifth, it obliges the student to press 
into use other branches of human 
knowledge such as economics, sociol- 
ogy and the like in the solution of legal 
problems not only for client repre- 
sentation but for his own participation 
in public affairs. 

Sixth, it best trains young students 
to prepare convincing memoranda of 
law, which have become the grist of 
the law office whether it be an opinion 
for a client or the basis of a brief in 
litigation. 

Seventh, it provides students with 
experience in written and oral English 
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in which so many of our college gradu- 
ates are regrettably deficient. 

Eighth, it helps destroy the tradi- 
tional departmentalization of the law 
which is so essential in the solution of 
a client’s problems, 

Ninth, it encourages students to re- 
spect court precedents but at the same 
time invites independent reasoning for 
more equitable decisions. 

Tenth, it tends to modernize the law 
of all our jurisdictions which are now 
encumbered with obsolete and unsound 
decisions. 

Eleventh, it is a more workable and 
efficient teaching technique than the 
wasteful case method and permits of 
more law school time for revisions and 
modernization of the law school cur- 
riculum, 


Law Schools Do Not 
Prepare Students To Practice 

The most serious defect in our legal 
educational system is the fact that our 
law schools do not adequately prepare 
young people for the practice of law. 
There is nothing disgraceful in learn- 
ing a trade or a profession. Actually 
the traditional study of law as a philos- 
ophy and as a profession are mutually 
interdependent and enhance one an- 
other in their respective purposes. 
Granted that experience is invaluable 
to all professionals, there is no reason 
why the lawyer should be less com- 
petent to practice his profession upon 
graduation than the engineer, account- 
ant, physician or dentist. Many of our 
young law graduates are a menace to 
their clients and society. They are pre- 
pared to a degree, however, to do 
research. 

Much of this deficiency is due to 
the inadequacy of the curriculum. Its 
solution has already been prepared for 
in part by the fact that the problem 
method is a much less time-consuming 
pedagogic device than the more time- 
wasteful case method. Unfortunately, 
this time saving has not as yet been 
put to good use. This is the opportune 
time for the bar associations to make 
their proposals for a modern, purpose- 
ful law school curriculum. 

To begin with, it must be admitted 
that, unlike all other professions, legal 
education has fifty different state juris- 
dictions and a federal body of law to 
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cope with, whereas, in all the other 
liberal professions they each have one 
body of learning. Consequently, in the 
non-legal professions, graduates may 
prepare themselves for a national set 
of examinations to qualify to practice 
in all associated states. Because of the 
diversity in state procedural and sub- 
stantive laws, a national bar examina- 
tion is not foreseeable in the near 
future. This situation appears to be a 
serious handicap for the so-called na- 
tional law schools in any effort to con- 
vert our law schools into true profes- 
sional institutions. 


Apprenticeship to learn the practice 
of law, too, has proved to be a failure. 
Historically, we borrowed this tech- 
nique from England, like other legal 
educational counterparts, which has 
served her badly and us worse. In 
England there are no law schools even 
in our distorted sense. Barristers and 
solicitors take university courses in 
jurisprudence, and few intend to prac- 
tice their respective professions. Both 
prepare for their respective callings 
outside the universities by apprentice- 
ship and in special legal training 
schools. The Council for Legal Edu- 
cation since 1951 operates such a 
school in affiliation with Lincoln’s Inn 
for prospective barristers and is in- 
tended as a supplement to or as a sub- 
stitute for apprenticeship. The Law 
Society in London and similar organi- 
zations offer a prescribed one year 
course for prospective solicitors. These 
professional schools grew up as a pro- 
test against the failure of the appren- 
ticeship method in the hands of im- 
patient and inconsiderate master bar- 
risters and solicitors, though they re- 
ceive compensation for such services 
from their apprentices. 

Our apprenticeship system is at least 
an equal failure. The larger law firms 
discourage litigation, criminal law 
and domestic relations and emphasize 
corporate operations. Apprenticeship 
in such law firms cannot possibly pro- 
vide the necessary practical diversifica- 
tion. Bright young lawyers in such 
firms become frustrated and in too 
many situations are memoranda pre- 
parers without the privilege of even 
learning what contribution their memo- 
randa made to a solution of a client’s 
problem. With time they become less 
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and less competent in general practice 
and more and more proficient in some 
very limited branch of the law. It 
would thus seem that the medium-sized 
law firms, because of their greater di- 
versification of activity and smaller 
organization, would serve the young 
apprentice better. 

The need and prevalence of bar re- 
view courses is the greatest condemna- 
tion of our legal educational system. 
The law schools actually admit their 
failure by their conduct to prepare 
their graduates for the bar examina- 
tions which in turn is a preparation 
for the practice of law. In all law 
schools solicitation for the bar review 
courses is openly encouraged. In some, 
regular faculty men participate in these 
ventures, and in others these private 
ventures are conducted in the very law 
school buildings. Can it be we law pro- 
fessors are perpetrating a fraud on the 
public? Do we have no sense of 
shame? 

The time made available by the 
greater use of the problem method 
should be devoted to train students in 
the preparation of standard legal in- 
struments, to examine complete trial 
files, and to visit actual trials in the 
courtrooms. All of these recommenda- 
tions are folly unless law professors 
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are required simultaneously to engage 
in the practice of law, or are obliged 
to take periodic sabbatical leaves of 
absence to learn the practical applica- 
tions of the law. 


International law, taxation, adminis- 
trative law, labor law, space law and 
mineral law must find definite places 
in the law curriculum as the new neces- 
sities of the modern lawyer. This does 
not imply that older subjects must be 
replaced or that the course of study 
must be lengthened to accommodate 
these new subjects. Students must be 
taught to be more self-reliant and 
better disciplined mentally. Perhaps 
taxation because of its nature does re- 
quire a considerable amount of class- 
room teaching and discussion. But 
administrative law and labor law can 
and should be taught in a minimum 
of classroom hours, followed by ex- 
aminations on these subjects. 

The time was when real estate litiga- 
tion and estate practice provided much 
of the practicing lawyer’s work. Much 
of this work is now done or reduced 
by title companies, trust companies, 
workmen’s compensation boards, and 
loose-leaf services. The practicing law- 
yer of today devotes more time to 
automobile accidents, corporate law, 
tax litigation, and federal and estate 
administrative law. 

Law professors have an exaggerated 
idea of what students learn in their 
classes. Even if this statement were 
untrue, for the student’s own welfare, 
to simulate their future professional 
lives, they should be made sufficiently 
self-reliant to study legal and extra- 
legal treatises and suggested decisions. 
Theory, as in civil law countries, is 





bound to become more important be- 
cause of the multiplicity of court de- 
cisions. Every law student should be 
required to engage in some form of 
community service or of public affairs 
as an extracurricular activity. It should 
be at least mandatory for him to join 
the local political club of his choice. 
This will enable him to take his right- 
ful place in society. Thus the apathy of 
our electorate will be dissipated; and 
our elected and appointed officials will 
become more competent. 


Young Law Graduate 
Is Professionally Incompetent 
That the young law graduate is pro- 
fessionally incompetent is widely ad- 
mitted. Remedies proposed and accept- 
ed suffer from intellectual astigmatism. 
The pre-professional training has 
been lengthened with questionable re- 
sults. The pre-professional requirement 
has been increased so that since the 
year 1950 the reputable law schools 
require at least three years of college 
study. Aside from providing maturity, 
this pre-law school training was in- 
tended to offer added ability to express 
one’s self better orally or in writing, 
and better understanding of human, 
ethical and civic institutions and mores. 
Regrettably, even a college degree does 
not always assure the law and other 
professional schools of such qualities 
in their students. Much of this can be 
attributed to the pseudo-progressive 
educational have 
taken over our heterogeneous student 
college population where the bright 
students are discouraged so that the 


tendencies which 


subnormal and normal ones can be 
“exposed to learning” and become 
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“socially adjusted”. It takes two or 
three additional years, exclusive of the 
period for military training, to train 
an American student as compared 
with an English or any European stu- 
dent for a professional school, and he 
procures an inferior training at that 
from the standpoint of liberal, humani- 
tarian and scientific content and men- 
tal discipline at a loss to himself and 
to society. Thus lengthening of the col- 
lege training period has not assured 
the law school of better qualified law 
students. Johns Hopkins and North- 
western University Medical Schools 
are now admitting bright three-year 
college students, and the University of 
Pittsburgh and Hofstra College have 
organized three-year colleges for su- 
perior students. The unduly prolonged 
pre-professional and professional pe- 
riods of training have caused not only 
the law but the medical, dental and 
even the engineering schools to com- 
plain about the decline of the quantity 
and quality of their applicants. 

Post-graduate legal studies have 
their place in any profession in order 
to keep professionals current on de- 
velopments in the best interests of the 
public. But the post-graduate courses 
should not be designed to perform the 
function that the professional school 
should have served, and it is unfortu- 
nately true that this is attempted only 
in the field of law. Now that the prob- 
lem method has replaced the wasteful 
case method in the law schools, it is 
incumbent on the law practitioners to 
help the law professors revise the 
three-year law curriculum to provide a 
modern practitioner’s course of study 
for professional and civic activity and 
responsibility. 
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The State Antitrust Laws 


With all the publicity given to the Justice Department’s Antitrust 
Division and the cases it handles, we tend to forget the role of the states 
in the antitrust field. In this article, the Attorney General of Texas 
recalls that the first antitrust laws were adopted by states and that 
the state governments still have a vital role to play in this area. 


by Will Wilson ¢ Attorney General of the State of Texas 


In THEIR EARLIEST beginnings, 
the antitrust statutes were of state 
rather than federal origin. A brief 
glance at the swings in the historical 
and political development of antitrust 
concepts and enforcement on the one 
hand and attempts at economic plan- 
ning and regulation on the other should 
emphasize the partnership in enforce- 
ment responsibility between the state 
and federal antitrust lawyers which has 
always existed. 

The antitrust statutes may properly 
be regarded as an attempt to guarantee 
a free enterprise system regulated and 
controlled by competition. Yet in ori- 
gin the immediate political objective 
was to place a restriction upon the 
activities of the most ruthlessly com- 
petitive, the most fiercely individual- 
istic business leadership the United 
States has ever produced. The antitrust 
statutes were the brain child of the 
political leadership of the farm states 
during the 1870-1890 period. During 
this same period much of the agrarian 
leadership was passionately advocating 
schemes and plans for government pur- 
chase, storage and distribution of agri- 
cultural products which make today’s 
farm programs seem mild indeed as 
government excursions into economic 
regulation. Clearly the leadership of 
the Grange and Farmers Alliance dur- 
ing the 1880's and the 1890’s was not 
pushing for a competitive system, but 
quite the contrary. 
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And clearly the business leaders of 
that period and since, who in the main 
believe that competition is the best 
economic regulator, regarded the anti- 
trust statutes as a-hostile thrust towards 
them. 

How, then, did it happen that agrar- 
ian political forces which were driving 
for a governmentally planned and con- 
trolled economy produced the antitrust 
statutes ? 

Starting soon after the Civil War, a 
series of Supreme Court decisions sur- 
rounded the then infant corporations 
with the constitutional protection of 
citizenship, but also prohibited a cor- 
poration from being a partner. This 
gave birth to the stockholding trust. 
There was then created a near-perfect 
vehicle for centralizing econemic pow- 
er. The passionate belligerence of the 
1860’s, banked but not extinguished 
through the 1870's, erupted again dur- 
ing the last two decades of the nine- 
teenth century and found expression in 
an almost continuous rumble of busi- 
ness warfare as countless little fellows 
were squeezed out in the creation of 
big business. 

The economic hinterlands, believing 
themselves exploited, responded by 
counterattacking against all of the 
warring business factions. It was a 
period in which politics was an ex- 
tremely personal matter, and so they 
naturally personalized their business 
and economic conflicts. The business 


leaders of that day saw themselves as 
adventurous pioneers and soldiers of 
liberty binding together the nation 
with networks of railroads, marketing 
facilities and capital. They considered 
themselves to be the architects and 
builders of a strong nation, and they 
were right. They owned the business 
they ran. Their agrarian opponents 
saw these same men as merciless and 
cruel exploiters, completely selfish, liv- 
ing by no rules and guided by no 
ethics, and in general as denizens of 
an economic jungle who preached and 
believed in the Darwinian concept of 
the survival of the fittest. And they 
also were right. 

The Populist’s bugles called for a 
Pickett’s charge on Wall Street. This 
found expression in larger jury ver- 
dicts against railroads, in the creation 
of the Interstate Commerce Commis- 
sion, in the creation of various state 
railroad commissions, and in the pas- 
sage of the antitrust statutes. On March 
30, 1889, the State of Kansas passed 
the first antitrust statute. Events lead- 
ing up to this throw considerable light 
on its origin. Earlier there had been 
extensive skirmishing between the ad- 
vance parties of Wall Street and the 
scouts of the agrarians when several of 
the agricultural states had attempted 
an occupation tax and other restric- 
tions on drummers and traveling sales- 
men. In a series of cases from Texas 
and Tennessee these state statutes were 
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leclared unconstitutional under the 
ommerce clause. The Texas cases were 
handled by a young middle-of-the-road 
\ttorney General named James Stephen 
Hogg who had battled the railroads 
ind out-of-state corporations with his 
left hand and the Populist Party with 
his right. In Texas the next skirmish 
was an antimonopoly case against a 
traffic association of railroads which 
had formed freight pools. This case 
was brought under an early provision 
in the state constitution denouncing 
monopolies, in general language, as 
contrary to the genius of a free people, 
but providing no specific prohibition 
or remedy. In this case Attorney Gen- 
eral Hogg was successful, but in prose- 
cuting it he became deeply impressed 
with the practical difficulties of proving 
an actual monopoly and with the de- 
sirability of stopping the centralizing 
of the control of a particular area of 
business before it reached the monop- 
oly stage. Working with a Texas legis- 
lative committee, he drafted a proposed 
statute designed to prevent the forma- 
tion of a monopoly in its early stages. 
The idea spread rapidly through the 
efforts of the Grange and the Farmers 
Alliance. 

January 30, 1888, there had been a 
bill called an antitrust bill introduced 
by Mr. Stone, of Kentucky, and during 


Meanwhile in Congress on 


the remainder of that year a number 
of proposals were put forward, but 
none passed, 


Kansas Governor 
Calls a Conference 

While the Texas statute was making 
its way through the legislative proc- 
esses, Governor Lyman Humphrey of 
Kansas issued a call on behalf of the 
Kansas legislature for a convention of 
states to investigate an alleged beef 
combine. This was held at St. Louis 
on April 12 and 13, 1889. 


On the second day of the conference, 
one of the Minnesota delegates, E. M. 
Pope, Chairman of the Committee on 
Needed Legislation, proposed that all 
nine states represented adopt an “Act 
to define trusts, and to provide for 
penalties and punishments of corpora- 
tions, persons, firms, and associations 
of persons connected with them, and 
to promote free competition in the 
State of .” The pro- 





posal carried, and the Texas delegates 


were able to take home the proud re- 
port that the Texas law had been 
adopted almost in its entirety; one sec- 
tion only, which related to a specific 
earlier Texas statute, was omitted, and 
to another section was added a clause 
against the price-fixing of beef and 
pork, a point on which the cattlemen 
and farmers were especially concerned. 
[Cotner, James Stephen Hogg, pages 
165-166. | 


Kansas passed an act on March 30, 
1889, and twenty-eight days afterwards 
Texas passed its act. Tennessee fol- 
lowed in April and Michigan in July. 
The farm delegation in Congress took 
up the torch. Fourteen months after 
the Kansas Act and the Sherman Act 
was passed, but with substantially dif- 
ferent wording from the state statutes. 

Today eighteen states have constitu- 
tional provisions against restraint of 
trade, and most have some statutory 
control over efforts to curtail competi- 
tion. Only one state has neither con- 
stitutional nor statutory protection of 
free competition. 

Eleven states have no statutes of 
general application prohibiting re- 
straints of trade. Some of the states in 
this group do have laws which prohibit 
restraint in a particular activity, such 
as coal mining, or insurance, or the 
production, distribution and sale of a 
particular commodity. Some states give 
protection to several named types of 
business, such as those supplying food, 
ice, coal, fuel or other necessities of 
life. 

The statutes of other states use broad 
instead of specific terms in designating 
the kinds of business activities in which 
restraining combinations are prohib- 
ited. In the statutes of this group we 
find general words such as “trade”, 
and trade”, 


“articles “products and 


articles”, “trade or business”, “com- 
modities”, and also the same language 
found in the Sherman Act, “trade or 
commerce”, One state includes “serv- 
ice” and another “professional service”. 

Combinations to fix prices, restrain 
output and impose standards have 
been outlawed in more states than any 
other specified type of combination. 
Two thirds of the states expressly pro- 
hibit any combination to fix prices in 
the trade or commodities protected by 
their antitrust laws, and nearly as 
many prohibit any combination in re- 


February, 1961 °* 


The State Antitrust Laws 


straint of production or quantity of 
output. About one third of the states 
prohibit combinations imposing any 
type of standards relating to produc- 
tion or trade in the protected business 
areas. 

Antitrust enforcement reached its 
crest in the period between 1900 and 
the First World War. The enforcement 
of the Texas antitrust laws commenced 
immediately after the last major 
amendment to our antitrust laws in 
1903. It bore fruit in 1907, when the 
state secured a jury verdict against 
Waters-Pierce Oil Company for $1,- 
623,900. This amount arose to $1,800,- 
000 after the case had been appealed 
through all the courts. This money was 
placed in specie in a wheelbarrow and 
rolled up the main street of our capital 
city to the State Treasurer. Again the 
state in 1909 recovered from seven oil 
companies a total sum of $216,720, 
and in 1913 recovered another penalty 
of $500,000 from another oil company. 
Most of these cases included injune- 
tions and some the dissolution through 
receivership of the corporations con- 
cerned, 


World War I Halts 
Antitrust Enforcement 

World War I, with its total emphasis 
upon production, shoved problems of 
economic distribution into a back seat, 
and antitrust enforcement came to a 
screeching halt. By the end of the war, 
the moods and temper of the nation 
had changed from the old trust-busting 
days of Theodore Roosevelt, The 1920's 
saw the greatest centralizing of our 
business structure in the nation’s his- 
tory. Industrial giants emerged with- 
out officialdom giving much thought to 
the forgotten antitrust laws. By this 
time the management of most big cor- 
porations was no longer performed by 
the actual owner. The 1929 depression 
produced the early New Deal efforts to 
stabilize prices and stimulate purchas- 
ing power, and if the antitrust statutes 
were noticed at all it was only for the 
purpose of tacking a provision on to 
the flood of statutes creating such 
agencies as the N.R.A. exempting them 
from the antitrust statutes. In the late 
1930’s as we climbed out of the de- 
pression more emphasis was placed 
upon antitrust enforcement. In Texas 


Vol. 47 161 





The State Antitrust Laws 


we had a series of cases and by 1942 a 
rather extensive enforcement program 
was airborne. 

In 1938, the state recovered a $450,- 
000 penalty and injunction against an 
oil marketing association. 

In 1943, after a very lengthy court 
battle, an automobile company paid 
$50,000 in penalties. 

Once again in 1943 war stopped en- 
forcement. Soon we had governmental 
price controls and a complete emphasis 
upon production with its attendant 
centralizing. 

After the war, there was a pent-up 
public reaction against the O.P.A. and 
governmental price fixing which swept 
the O.P.A. and the accompanying ra- 
tioning out. Since World War II there 
has been an increasing emphasis upon 
antitrust enforcement. On the other 
hand, a considerable segment of the 
business community concluded that 
they preferred stabilized prices to the 
vagaries of the open market, and the 
drive for Fair Trade Laws received 
widespread support. There was and 
continues to be a demand for the eco- 
nomic security that stabilized prices 
give. And by this time the voting con- 
trol of many big corporations rested in 
pension and retirement funds, invest- 
ment trusts and charitable foundations. 

During my administration as At- 
torney General, we have directed our 
attention and main effort against price 
fixing in collusive bidding to state, 
county and municipal purchasing agen- 
cies. We have secured one injunction 
and penalty for $120,000 against six 
shell companies selling road material 
to cities, counties and the state and 
another against six chemical com- 
panies for collusive bidding in the sale 
of chlorine. Other cases involve blan- 
kets, gum and furniture. We have two 
suits now in the process of litigation, 
one against three oil companies, and 
another against nine electrical con- 
tractors, one trade association and one 
labor union. The investigation on the 
last case alone took over eight months 
and at times over thirty men of our 
staff were working full time on it. 

We now have under investigation 
four separate matters of major size 
and concern. 

In the half century we have lived 
under the antitrust laws we in Texas 
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have learned to regulate the price of 
crude oil as incidental to the conserva- 
tion of a natural resource while at the 
same time regarding the price of gaso- 
line as responsive to the free play of 
competition. All of this has made the 
directing of our economy a wonder- 
fully subtle and somewhat secretive 
process which to many Europeans is 
often incomprehensible, and, | am 
afraid, this latter is true of many of us 
also. 

I have never worked with a law so 
sensitive to enforcement policy. This is 
good because it shows the interest of 
the people. If the people know and feel 
that any law will be enforced and they 
are in favor of it, they will be willing 
and anxious to co-operate with en- 
forcement officials. 

Occasionally we still hear references 
to the antitrust laws as being new, 
novel and dangerous experiments in 
government regulation, and that the 
laws themselves are anti-business. Of 
course, nothing could be further from 
the truth. 

In the first place, it is the purpose of 
antitrust provisions to provide a fertile 
ground in which business may take 
root, flourish and bear fruit. Without 
such laws, many of our modern busi- 
nessmen would be clerks or agents for 
large monopolistic concerns. In the 
second place, it certainly cannot now 
be seriously asserted that the antitrust 
laws are either new or novel in the 
United States. 

In conclusion, I would suggest that 
a state attorney general will be the 
most effective in this field of law en- 
forcement if he takes a limited objec- 
tive and keeps to a tight factual case. 
He should require rather convincing 
evidence of the conspiracy, and his 
principal objective should be to re- 
store competition. We have done our 
most effective work upon complaints 
from the purchasing departments of 
public bodies such as cities and school 
districts. The added advantage of work- 
ing with this type of material is that 
the case in addition to being an anti- 
trust violation takes on some aspects 
of a fraud upon the public. This will 
give the taxpayer the benefit of a com- 
petitive price. 

It is not strange, then, that those of 
us in this work sometimes feel that the 
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citizenry tend to want and demand a 
competitive price when they are pur- 
chasing, but when they are selling they 
can see much merit in stabilizing prices 
through planning and agreements. Per- 
haps this is always the basic dilemma 
inherent in the tug-of-war between the 
desire for an orderly society and the 
desire for personal freedom—for re- 
straints on the other fellow but not on 
yourself—which can make any phase 
of law enforcement such a fascinating 
profession. 

And then this final thought. The 
whole of Marx’s case against capitalism 
is based upon the proposition that the 
centralizing tendencies within a capi- 
talistic economy are overpowering and 
centralized monopoly is inevitable in a 
mature capitalism. From this he gets 
warfare, and then 
communism. So the antitrust laws are 
the answer to Marxian theory, and for 
this reason as well as the historical 
basis, the advocacy of their enforce- 
ment is basic Americanism, 


class revolution 
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The Hayes-Tilden Election Contest (Part Il) 


This is the concluding portion of Mr. Lewis’s account of the con- 
tested election of 1876 when Democrat Samuel J. Tilden won the 
popular vote over Republican Rutherford B. Hayes and went on to 
lose the election itself by a single vote in the Electoral College. Part 1 
of Mr. Lewis’s article appeared in the January issue. 


by Walker Lewis * of the Maryland and District of Columbia Bars 


]N THE PRESIDENTIAL election of 
1876, Samuel J. Tilden, Democrat, 
polled a quarter million majority over 
his Republican rival, Rutherford B. 
Hayes. The conceded electoral votes 
stood 184 for Tilden to 163 for Hayes, 
and an additional 22 were claimed by 
both. To win required 185. 

Four states, Florida, Louisiana, Ore- 
gon and South Carolina, sent in con- 
flicting electoral certificates. Which 
should be counted? Or, what was more 
to the point, who should decide? 

The Constitution provides that “The 
President of the Senate shall, in the 
presence of the Senate and House of 
Representatives, open all the certificates 
and the votes shall then be counted.” 
The President of the Senate was 
Thomas W. Ferry, a staunch Republi- 
can. To Hayes and his followers the 
Constitution was clear. It was up to 
the President of the Senate to decide 
which of the electoral certificates were 
valid. 

Tilden, on the other hand, showed 
that in all the hundred years of Ameri- 
can constitutional history no President 
of the Senate had ever been permitted 
to pass upon contested electoral certifi- 
cates. In every prior instance the de- 
cision had been made by the Houses 
themselves, and for a time there had 
been a joint rule expressly authorizing 
eiiher House to reject disputed votes. 
Av recently as 1873 the electoral cer- 
ticates of Louisiana had been thrown 
o.t by the two Houses, acting separate- 


ly, and those of Arkansas by the Sen- 
ate alone. 

One thing, however, was uncontro- 
verted. If neither candidate received 
185 electoral votes, then by express 
constitutional provision the choice de- 
volved upon the House of Representa- 
tives. The House was Democratic. 

Accordingly, the Democrats needed 
only to gain or disqualify a single con- 
tested elector. If they could capture 
one, Tilden would have a majority. If 
they could disqualify one, the election 
would move into the House, which they 
controlled. 

Both candidates preferred to stand 
their ground and await events, but the 
inevitable hotheads sparked a public 
clamor for legislative action. In re- 
sponse to this pressure, as well as to 
prodding from President Grant who 
realized that the issue might otherwise 
fall in his lap, Congress created an 
Electoral Commission to consist of 
five senators, five representatives, and 
five justices of the Supreme Court. The 
ten legislative members and four of the 
justices were to be evenly divided be- 
tween the parties. The fifth justice was 
to be selected by the four designated in 
the bill. It was understood by all con- 
cerned that the odd man would be 
David Davis, of Illinois. 

Justice Davis had been a close friend 
of Lincoln but was out of sympathy 
with the Radical Republicans now in 
control of the party. The Democrats 
were confident he would decide their 
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way and had supported the Electoral 
Commission Bill largely for that rea- 
son. Then on January 25, 1877, just 
as the Bill was being passed, the Illi- 
nois legislature elected Justice Davis 
to the United States Senate. He de- 
clined to act on the Commission and 
his place was filled by Justice Joseph 
P. Bradley, of New Jersey, a Repub- 


lican. 


The Issues 

The basic issue was whether the 
Commission could or should go be- 
hind the electoral certificates. Under 
the Constitution the states, not the 
Federal Government, are responsible 
for elections. The states hold the elec- 
tions and certify the results. Could a 
state certificate, regular on its face, be 
questioned by Congress or by its crea- 
ture, the Electoral Commission? Would 
not this violate the principle of states 
rights? 

The traditional champions of states 
rights were the Democrats. But in each 
of the disputed Southern states the 
election officials were Republican, and 
it could be assumed that their certifi- 
cates would be superficially in order. 
If Congress lacked constitutional power 
to question such certificates, Hayes 
would necessarily get the contested 
Southern votes. 

The banner of states rights suddenly 
changed hands. Democrats urged fed- 
eral control, Republicans state sover- 


eignty. 
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Only in Oregon was there a differ- 
ence, There the governor was a Demo- 
crat and had refused to certify one of 
the Republican electors, on the ground 
that he was a federal officeholder and 
therefore disqualified. Article II, Sec- 
tion 1 of the U. S. Constitution specifi- 
cally provides that “no person holding 
an office of trust or profit under the 
United States shall be appointed an 
elector”. 


The Count 

February 1, 1877, was the day fixed 
by law for the count of the electoral 
votes and all Washington tried to 
squeeze into the hall of the House of 
Representatives. On the floor, senators, 
and 
justices crowded into each others’ laps. 


representatives, clerks, counsel 
In the galleries, diplomats were tram- 
pled and ladies swooned. 

At a little after one o’clock Mr. 
Ferry, President of the Senate, called 
the joint session to order and the count 
began. Alabama, Arkansas, California, 
Colorado, Connecticut and Delaware 
passed without incident. But the next 
name brought everyone to the edge of 
his seat. The crisis was at hand. 


Florida 


Three electoral certificates had been 
submitted from Florida: one for Hayes 
and two for Tilden. The Hayes certifi- 
cate was the only one regular on its 
face, having been certified by the ap- 
propriate state officers within the time 
limited by law, but a circuit court de- 
cision, later affirmed by the Florida 
Supreme Court, had held it invalid. 

Each side promptly objected to the 
documents of the other. In addition, 
the Democrats objected that one of the 
Republican electors, F. C. Humphreys, 
was a Federal Shipping Commissioner 
and hence ineligible. 

The objections had the effect of 
transferring the contest to the Electoral 
Commission, It met in the courtroom 
of the Supreme Court and pains were 
taken to give its proceedings a judicial 
appearance. But the quarters were so 
small for so many that the Commis- 
sioners were compressed out of all dig- 
nity. Any remaining judicial preten- 
sions were deliberately punctured by 
Stanley Matthews, close friend and 
classmate of Hayes and later a member 


of the Supreme Court. The Commis- 
sion, he said, was like a Papal Consis- 
tatory—-the spirit of inspiration was 
supposed to be upon each member but 
that of the Holy Ghost resided with 
the odd man. 

Powerful as were the arguments of 
counsel, the Democratic case was no- 
where more forcibly stated than by 


Justice Field: 


In inquiring whether the manner 
prescribed by the State has been fol- 
lowed, we do not trench upon any 
authority of the State, or question in 
any respect her absolute right over the 
subject, but, on the contrary, we seek 
only to give effect to her will and 
ascertain the appointment she has ac- 
tually made. .. 

. . . Suppose that the Governor, by 
mistake or fraud, should deliver certi- 
fied lists in favor of persons not ap- 
pointed electors . . . would it be pre- 
tended that the will of the State should 
be thwarted through the force of his 
certificate? ... 

Supposing the canvassers had made 
a mistake in addition in footing up the 
returns, a mistake that changed the 
result of the election . . . was there no 
remedy? 

Supposing the canvassers were bribed 
to alter the returns, and thus change 
the result, or that they had entered 
into a conspiracy to commit a fraud of 
this kind . . . was there no remedy? ... 

The position of these gentlemen is 
that there is no remedy, however great 
the mistake or crime committed. If 
this be sound doctrine, if the repre- 
sentatives in Congress of forty-two 
millions of people possess no power to 
protect the country from the installa- 
tion of a Chief Magistrate through 
mistake, fraud, or force, we are the 
only selfgoverning people in the world 
held in hopeless bondage at the mercy 
of political jugglers and tricksters. 


The Electoral Commission an- 
nounced that it would decide this issue 
on Wednesday, February 8. On Tues- 
day evening Justice Bradley was visited 
by John G. Stevens, a friend who was 
spending the night with Congressman 
Abram S. Hewitt, the Democratic Na- 
tional Chairman. Stevens was permitted 
to read an opinion which Bradley was 
preparing and when he returned to the 
Hewitts’, about midnight, he reported 
that Bradley was siding with the Dem- 
ocrats. Hewitt attended the next day’s 
session wreathed in the smiles of vic- 
tory. But to his dismay, when the mat- 
ter of going behind the certificates was 
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put to a vote, Justice Bradley joined 
the Republicans, giving them 8 to 7. 

A violent controversy later raged as 
to whether Justice Bradley had changed 
his mind and why. He was goaded 
into writing a letter, published in the 
Newark Daily Advertiser of September 
5, 1877, in which he said that his 
practice was to write down the argu- 
ments on both sides before coming to 
a conclusion and that Stevens had seen 
merely the argument on the Demo. 
cratic side, This was not the view of his 
fellow justices, Clifford and Field, and 
Professor Allan Nevins was later to 
comment, “In a world where anything 
is possible, this is possible. . .” 

Even if Justice Bradley allowed 
party pressure to affect his judgment, 
it is difficult to see why he should be 
more severely censured than the other 
justices on the Commission, each of 
whom voted the straight party line on 
all crucial points. But the method of 
his selection had led him to be con- 
sidered an impartial arbiter. 

On one point in the Florida con. 
troversy Bradley voted with the Demo- 
crats, agreeing to admit evidence as to 
the eligibility of Humphreys. This was 
not much of a victory. Humphreys had 
gone through the motions of resigning 
his federal office before the election 
and the only question was whether he 
had done so in a legally effective man- 
ner. On this question, Bradley sided 
with the Republicans and Humphreys’ 
electoral vote was counted. 

What if the Commission had decided 
to look behind the certificates? Unlike 
the other Southern states, Florida was 
predominantly white. Furthermore, the 
local Republicans were split. The same 
election had installed a Democratic 
governor and a Democratic legislature. 
The initial Florida returns had favored 
Tilden. But the election officials, 
spurred by Republican “Visiting States- 
men”, developed an excruciating sensi- 
tivity toward technicalities in Demo- 
cratic strongholds, while at the same 
time exhibiting myopic vision for 
shortcomings in Republican areas. |n 
this manner enough Democratic votes 
were thrown out to redress the balance. 

Republicans claimed that a fair vote, 
free from fraud and _intimidatios, 
would have carried the state for Hays 
and that under the circumstances it 
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took two wrongs to make a right. Re- 
publican Ben Butler, always a realist 
and himself no neophyte in skuldug- 
gery, summed it up this way: 


It is noteworthy that each party 
justified itself by the claimed acts of 
the other. The Democracy seemed io 
insist upon some supposed right to 
keep the Negro away from the polls 
because the Republicans were cheating 
in the returns, and the Republicans 
claimed the right to cheat in the re- 
turns because the Democrats were in- 
timidating voters. 


Perhaps the most impartial observer 
in Florida was General Francis C. Bar- 
low. Although he was a Republican, 
sent there by President Grant, it was 
his opinion that a fair count would 
have given the state to Tilden. Most 
historians have shared this view. 

After the decision of the Commis- 
sion not to go behind the Florida cer- 
tificates, Samuel Shellabarger, one of 
the Republican counsel, wrote to 
Hayes: “We all think the case is vir- 
tually decided and that the Democracy 
will make little further fight.” The 
Democratic leaders did not agree. They 
did not see how they could lose Louisi- 
Grant 
thought should not be counted for 


ana, which even President 


Hayes. 


Louisiana 

Federal bayonet rule in Louisiana 
had produced gross excesses. Counter 
measures by Southern whites had suc- 
ceeded in carrying the 1872 election 
for the Democrats, only to have the 
entire electoral vote thrown out by 
Congress on the ground of fraud and 
intimidation. Following this, local of- 
ficials were given statutory power to 
challenge the vote of any parish by 
mailing affidavits of impropriety to the 
State Returning Board, along with the 
returns. 

Chastened by their earlier experi- 
ence, the Democrats were careful in 
1876 to give no ground for throwing 
mut the vote in any parish in which 
they had majority. So successful were 
they that only one affidavit of intimida- 
tion was filed under the new statute, 
even though the election officials were 
Republican. The initial returns gave a 
substantial majority to Tilden. 

Obviously this required stern meas- 


ures, and stern measures were taken. 
In the areas where the Democrats had 
amassed their greatest strength, afh- 
davits of fraud and intimidation were 
manufactured wholesale and were ac- 
cepted retroactively as if filed under 
the statute. In this way some 13,000 
Democratic votes were disallowed. In 
other areas, especially colored sections 
of New Orleans, the returns were re- 
constructed so generously that in some 
of them the number of Republican 
votes soared high above the U. S. 
census figures. 

The Louisiana Returning Board was 
ideally constituted for this purpose. 
The law required five members, with 
representation from both parties, but 
it consisted only of four Republicans, 
two white and two colored. Its chair- 
man, J. Madison Wells, had been pro- 
visional governor of Louisiana and 
had been removed by General Sheri- 
dan, who wrote Secretary of War 
Stanton that 


I say now unequivocally that Gover- 
nor Wells is a political trickster and a 
dishonest man. His conduct has 
been as sinuous as the mark left in the 
dust by the movement of a snake. 


In a more inclusive comment in 1875, 
James A. Garfield, of Ohio, leading 
Republican and later President, called 
the whole Board “a graceless set of 
scamps”. Shortly before the case came 
before the Electoral Commission, an 
agent of the U. S. Treasury, Joseph H. 
Maddox, testified under oath that J. 
Madison Wells had commissioned him 
to go to Washington to see what he 
could get for the votes of Louisiana. 
According to Maddox, Wells said “he 
wanted at least $200,000 apiece for 
himself and Anderson, and a smaller 
amount for the niggers”. 


Although the members of the Re- 
turning Board may have lacked some 
of the qualities of model public serv- 
ants, no one could question their zeal. 
But the carpetbag regime was so care- 
less that two of the Republican electors 
were federal office holders, disqualified 
under the U. S. Constitution, and an- 
other four were state officials, disquali- 
fied by a similar provision of the state 
Constitution. All had been in office on 
election day and could not claim, as 
had Humphreys in Florida, to have 
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resigned before then. Nevertheless, 
they went through the form of resign- 
ing and were treated as qualified elec- 
tors. Thereafter they were reappointed 
without, it may be suspected, any loss 
of pay. 

Nor was this all. To correct a mis- 
take in one of the original electoral 
certificates an elector’s signature had 
been forged. This was known to the 
Republican leadership in Congress but 
the secret was so carefully guarded 
that it did not come to light until after 
the Louisiana votes had been counted. 

In Louisiana, the Democrats had 
their best case. After Florida it was 
idle to hope that the Electoral Com- 
mission would go behind the official 
certificates. But there were ample 
grounds for disallowing the entire vote, 
exactly as had been done four years 
earlier. It was this that the Democrats 
urged. But in 1872 the effect had been 
merely to increase Grant’s margin of 
victory. Now it would throw the elec- 
tion into the House of Representatives. 
With painful regularity, every critical 
issue was decided for the Republicans, 
8 to 7, and a motion to count all the 
electoral votes of the state for Hayes 
was carried, 


Oregon 

Even Louisiana did not dissipate the 
righteously naive hopes of Abram S. 
Hewitt. In Oregon, the three Republi- 
can electors had received a majority, 
but one of them, John W. Watts, was 
fourth class postmaster of Yam Hill 
County and was disqualified under the 
Constitution. The Governor, a Demo- 
crat, refused to recognize him as an 
elector and certified in his place E. A. 
Cronin, the Democrat receiving the 
next highest number of votes. This 
was done on the advice of Hewitt, who 
felt he had created an insurmountable 
dilemma for the Electoral Commission. 
He did not see how it could go behind 
the official certificate in Oregon after 
refusing to do so in Florida. 

Meanwhile, the Republicans had not 
been idle. Watts resigned his post- 
mastership and was then chosen by the 
two remaining Republican electors to 
fill the vacancy which his disqualifica- 
tion had allegedly created. This ac- 
complished, he was certified as an 
elector by the Secretary of State. If 
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Watts’ disqualification had the effect 
of creating a “vacancy” within the 
legal meaning of the term, this pro- 
cedure was valid under the Oregon 
law. But for an office to be vacated, 
it must first be filled. 

An almost identical situation had 
arisen in Rhode Island and had been 
referred to its Supreme Court for an 
opinion. Jn re Corliss, 11 R. I. 638. 
There, as in Oregon, the Republican 
electors received the highest number 
of votes but one of them, George H. 
Corliss, was a member of the U. S. 
Centennial Commission, a federal of- 
fice which he then resigned. On No- 
vember 28, 1876, the Supreme Court 
of Rhode Island had held that: (1) 
resignation after Election Day was in- 
sufficient to remove the disqualifica- 
tion; (2) being disqualified, Corliss 
had never become an elector; accord- 
ingly, there was no vacancy which the 
other electors could fill; (3) this did 
not give the place to the candidate 
with the next highest number of votes; 
on the contrary, there had simply been 
a failure to elect; (4) power to fill the 
gap lay in the state legislature. In 
Rhode Island, the legislature chose an 
additional elector for Hayes. But in 
Oregon, where the legislature had not 
acted, application of the same rules 
would leave the Republicans one short. 

When the Electoral Commission 
reached this problem it first decided, 
8 to 7, to go behind the certificates. On 
the question of Cronin, there was 
unanimity, even the Democrats agree- 
ing that he could not be counted. But 
on Watts, it was again 8 to 7, and all 
three of Oregon’s electoral votes were 
counted for Hayes. 

No other electoral votes were seri- 
ously in doubt. Accordingly, comple- 
tion of the count would give 185 for 
Hayes and 184 for Tilden. 


Will the Count 
Be Completed? 

The Democrats still had one trump 
card. The Oregon case was not decided 
until February 23, Only nine days re- 
mained until Inauguration Day and 
the expiration of the present session of 
Congress under the terms of the Con- 
stitution. 
pleted by then, there would be no new 
President to be inaugurated. All that 


If the count was not com- 
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was necessary to compel this result was 
for the Democratic House of Repre- 
sentatives to recess from day to day 
until March 4. 

What would happen then? No one 
knew. The choice might pass to the 
new House of Representatives, which 
could be expected to elect Tilden. Or 
there might be a new election. There 
might even be civil war. 

Hayes had foreseen this possibility 
and had opposed the bill for an elec- 
toral commission on this very ground. 
But some of his advisers thought they 
could block a filibuster by weaning 
away enough Southern Democrats to 
split the majority in the House of Rep- 
resentatives. 

There was a deep social and eco- 
nomic cleavage between Southern and 
Northern Democrats. In the War be- 
tween the States Southerners had lost 
everything, whereas their Northern 
Party brethren had prospered. In the 
eyes of Southern leaders, Northern 
Democrats had been fair weather 
friends; as Benjamin H. Hill, of Geor- 
gia, put it, they had been “invincible in 
peace but invisible in war”. 

Even worse had been the later eco- 
nomic discrimination against the pros- 
trate South, in which Northern Demo- 
crats had teamed up with Republicans. 
Together they had appropriated lavish 
federal funds for internal improve- 
ments in their own areas, but had 
shown no interest in relieving the 
plight of the South. From 1865 to 
1873 New York had received $15,688,- 
222 and Massachusetts $6,071,197, 
whereas all eleven states of the Con- 
federacy, plus Kentucky, had received 
only $9,469,363. Meanwhile, Southern 
harbors were blocked with obstructions 
or choked with silt, Southern railroads 
limped in ruin and some of the best 
agricultural areas were unproductive 
for lack of flood control. 

Tilden held out no hope of relief. 
On the contrary he had vigorously op- 
posed federal subsidies and had prom- 
ised retrenchment. The promises of the 
Republicans might not be trustworthy, 
but at least they were promises. 

In their political aims and thinking 
the Southern leaders tended to be old- 
line Whigs of the school of Clay and 
Webster. States rights and slavery had 
forced them into the Democratic Party, 


but they had little in common with the 
urban masses that were the backbone 
of Democratic strength in the North. 
They were Democrats because they had 
to be, not because they wanted to be. 

On these feelings the friends of 
Hayes played a skilful game. They 
promised the withdrawal of federal 
bayonets and the end of carpetbag rule. 
They agreed to name Senator David M. 
Key, of Tennessee, to the Postmaster 
Generalship, traditionally associated 
with party patronage. They offered 
support for river and harbor funds and 
other federally financed internal im- 
provements in the South. In return 
they asked only a hands-off attitude in 
the election contest, plus a commitment 
not to replace the Republican Senators 
from Louisiana and South Carolina 
(which would upset the balance of 
party power in the Senate) until after 
the confirmation of Hayes’ Cabinet. 
From the details of the bargaining 
Hayes remained aloof, but he made it 
clear that his friends had his confidence 
and in the actual event their promises 
were honored. 


The Texas and 
Pacific Railroad 

Paralleling and at times intertwined 
with this movement was the Texas and 
Pacific Railroad. This was being pro- 
moted by Thomas A. Scott, President 
of the Pennsylvania Railroad, and in 
order to obtain land grants and sub- 
sidies he had organized the most pow- 
erful lobby of the day. A direct rail- 
road to the Pacific would have obvious 
advantages to both Texas and Louisi- 
ana, and Scott also dangled a network 
of connecting roads designed to gen- 
erate maximum political pressure in 
other Southern states as well. Due to 
Tilden’s commitment against further 
federal subsidies, Scott’s plans were 
contingent upon a Republican victory 
and his lobbyists were only too happy 
to co-operate with Hayes’ friends in 
bringing the Southern leaders into line. 

It was not long before these cumula- 
tive pressures produced results. After 
the Electoral Commission’s decision on 
Florida on February 10, the House, by 
a straight party vote, had authorized a 
recess to slow down the count. Only a 
week later, however, when the Demo- 
crats held a caucus to discuss plans, 
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i.e Southern leaders openly opposed a 
ibuster, They also helped defeat a 
oposed recess for the purpose of 


istponing the Louisiana count. 

At this stage of the proceedings, 
eaker Samuel J. Randall, of Pennsyl- 
inia, was one of the leading pro- 


ter _ 


- 


jonents of a filibuster. His plan was to 


lopt a bill providing for a new elec- 


ion and to coerce the Senate into pass- 
ing it by recessing the House from day 
to day until it did so. Pending the 
election, the Secretary of State was to 
be given caretaker powers as acting 
President. 


Filibuster 

The split in the House majority 
caused open rejoicing in the Republi- 
can camp. But just as one turn of the 
wheel had shattered Democratic hopes, 
by removing Justice Davis from the 
Electoral Commission, another was to 
plunge the Republicans into purgatory. 

One of Hayes’ political 
friends was General James Comly, Edi- 
tor of the Ohio State Journal. So inti- 
mate were they that the Journal was 
commonly regarded as the spokesman 
for Hayes. On February 22, the Jour- 
nal carried a vicious editorial attack on 
the Southern leaders. The whites in 
Louisiana were called murderers, and 
Southern Democrats were flayed in the 
contemptuous terms of bloody-shirt 
oratory. 


closest 


The Democratic leaders joyfully 
sexed upon the Journal’s editorial. 
They had it reprinted and saw that 
every Southern congressman got a 
copy. The effect was electric. Pande- 
monium broke loose. Southerners had 
always suspected Republican sincerity 
and here was proof. The Democratic 
ranks closed and once more there was 
a solid majority for a filibuster. 

It was naturally assumed that Com- 





ly’s editorial must reflect the views of 
Hayes. But in actual fact General 
Comly had been sick in bed. In his 
absence, material was needed to fill up 
space and one of his young men pieced 
together some old boiler plate which 
had never failed to ring cheers from 
local readers. 

The Republican counteroffensive was 
fast and furious. Scott’s men swarmed 
over ithe House. Hayes wrote reassur- 
ing messages. His friends frantically 
buttonholed Southern leaders. A group 
of them were herded into an all-night 
Wormley Hotel 
which was attended by Congressman 
James A. Garfield, notwithstanding his 
membership on the Electoral Commis- 
sion. Out of this conference came writ- 
ten assurances signed by Stanley Mat- 
thews and Congressman Charles Foster 


of Ohio: 


conference at the 


Gentlemen: Referring to the conver- 
sation had with you yesterday, in 
which Governor Hayes’ policy as to 
the status of certain states was dis- 
cussed, we desire to say that we can 
assure you in the strongest possible 
manner of our great desire to have 
him adopt such a policy as will give to 
the people of the states of South Caro- 
lina and Louisiana the right to control 
their own affairs in their own way, 
subject only to the Constitution of the 
United States and the laws made in 
pursuance thereof, and to say further, 
that from an acquaintance with and 
knowledge of Governor Hayes and his 
views, we have the most complete con- 
fidence that such will be the policy of 
his administration. 


Meanwhile, Tilden too became 


alarmed at the sudden turn of events. 
Much as he desired the election he did 
not want the blame for the chaos that 
inevitably would result from a fili- 
buster. He asked Hewitt and Speaker 
Randall to halt it. 

The House became a scene of wild 
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disorder. Democratic extremists had 
the bit in their teeth and it is said to 
have been the stormiest session ever 
witnessed. For hours Speaker Randall 
could not even make himself heard. 
But gradually the runaways were 
swung round. Key Southern leaders 
threw their weight behind the comple- 
tion of the count and the gavel began 
to gain effect. Randall was determined, 
arbitrary and dictatorial, He beat 
down the opposition. Finally, in the 
early morning of March 2, after eight- 
een hours of continuous shouting and 
tumultuous debate, he was able to force 
a vote permitting the count to proceed. 

Even this did not bring silence. 
Representative Blackburn, of Kentucky, 
got the floor and said, 


Mr. Speaker, the end has come. 
There is no longer a margin for argu- 
ment and manhood spurns the plea of 
mercy, and yet there is a fitness in the 
hour which should not pass unheeded. 
Today is Friday. Upon that day the 
Saviour of the world suffered cruci- 
fixion between two thieves. On this 
Friday constitutional government, jus- 
tice, honesty, fair dealing, manhood, 
and decency. suffer crucifixion amid a 
number of thieves. 


The Count Is Completed 

The Senate now came back into the 
House chamber, the final electoral cer- 
tificates were tallied, and at 4:10 a.m. 
on March 2 Senator Ferry announced: 


I do declare that Rutherford B. 
Hayes, of Ohio, having received a 
majority of the whole number of 
electoral votes, is duly elected Presi- 
dent of the United States for four 
years, commencing on the 4th day of 
March, 1877. 


Thus did Hayes win the election by 
185 to 184; or more realistically, per- 
haps, by 8 to 7. 
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Should Not the Bar Take the Offensive? 


While the Association’s Committee on the Unauthorized 
Practice of the Law has been exceptionally effective in its 
activities, there is a limit to which it can go in protecting the 
layman and the lawyer. Litigation testing out the activities 
of lay agencies, if successful, sets up road blocks, but almost 
before one case is concluded another is instituted. A lay 
agency advertises its qualifications for estate planning; a 
bar association goes to court to enjoin the activity as one in 
which only lawyers may engage. A bank advertises it will 
write wills; a real estate agency that it will draw deeds; the 
same procedure is followed. 
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The development of legal institutes where lawyers may 
learn about or improve their knowledge of estate planning, 
the administration of estates, tax law, pension plans and 
other activities in which lay agencies advertise their pro- 
ficiency, while highly desirable, may sometimes be construed 
as an admission that the precedent and ethically bound law. 
yer has not kept pace with modern business developments 
and laymen have successfully stepped into the vacuum. For 
this reason the Bar may be somewhat responsible for the 
unauthorized practice of law by lay agencies. Perhaps too 
late the members of the Bar are remedying their deficiencies 
but can they recoup the lost ground solely by acquiring better 
knowledge of the activities which lay agencies are endeavor- 
ing to enter? Are the road blocks of litigation and belatedly 
acquired knowledge sufficient? Should not the Bar assume 
the aggressive? 

Very properly Canon 27 forbids lawyers to advertise lest 
employment follow the size and the attractiveness of the 
advertisements rather than legal attainments. However, 
Canon 27 does not forbid a bar association from advising 
the public of the desirability of having members of the Bar 
plan estates, draw wills, give tax advice, prepare pension 
plans and do the very things lay agencies advertise that they 
are able to do or do better. 

If the Bar continues to hide its light under a bushel, no 
matter how proficient its members are, the Bar will never 
attract the business which lay agencies obtain by advertise- 
ments. Has not the time arrived when the American Bar 
Association itself and all other bar organizations, in addition 
to promoting continuing legal education, should also embark 
on a carefully drafted nation-wide plan of acquainting the 
public with the services its members are qualified to give? 
A number of bar associations have already prepared and 
distributed a series of pamphlets addressed to the public, 
describing the need for lawyers and the legal services which 
are available, with excellent results. 


Note—The American Bar Association Journal is the 
official publication of over 95,000 lawyers of diversified 
political philosophies, religious affiliations and independent 
opinions. For that reason the Journal must and does re- 
frain from taking any position on controversial issues un- 
less and until the House of Delegates has acted. However, 
the editors do not feel that there is any reason why they 
should not raise in the editorial columns questions for con- 
sideration of the members of the Bar. The editorial on this 
page does that. The editors will be interested in the reac- 
tions of the members of the Bar to the editorial suggestions. 
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The Place of the Federal Judicial Councils 


in the Administration of the Courts 


The Federal Judicial Councils were set up in 1939 by act of Congress. 
Their purpose was to provide machinery to enable the judges them- 
selves to supervise the federal courts in their respective circuits. Judge 
Lumbard feels that the judicial councils are not accomplishing their 
purpose, simply because many judges do not use them 2nd some 
judges doubt the duties and powers of the councils. It is the respon- 
sibility of the Bar as well as the judiciary to remedy this situation, he 
declares. The article is taken from an address delivered in 1960 before 
the National Conference of Judicial Councils in Washington, D. C. 


by J. Edward Lumbard ¢ Chief Judge of the United States Court of Appeals for 


In THE BELIEF that the judicial 
councils are a means whereby the fed- 
eral courts can best perform the larger 
and more important service which is 
being required of them, and with the 
hope that some thoughts about the 
greater usefulness of the judicial coun- 
cils would be of interest, I venture to 
discuss the federal judicial councils 
despite the certain knowledge that this 
is an area where angels fear to tread. 

In my opinion, federal judges taken 
singly or as a group will measure up to 
any other group in their own calling or 
in any calling. The overwhelming ma- 
jority are dedicated to their work and 
have a deep sense of duty. The federal 
judiciary as a whole, and judges on 
the average, are doing a great deal 
more work per judge than they ever 
did before. But from its very nature, 
any system of justice must always 
aspire to find better means of enabling 
men content to settle their disputes 
peaceably. 

The federal judicial councils were 
created by Congress in 1939 as the 
machinery whereby the judges could 
supervise the courts in each circuit. 
This was largely at the suggestion of 
Chief Justice Hughes who urged that 


responsibility be decentralized and that 
the powers of judicial administration 
be placed in the judges most familiar 
with local conditions. 

These broad, over-all powers of the 
eleven judicial councils, which consist 
of the active circuit judges in each 
circuit, are contained in two short 
sentences of Section 332 of the Judicial 


Code: 


Each judicial council shall make all 
necessary orders for the effective and 
expeditious administration of the busi- 
ness of the courts within its circuit. 
The district judges shall promptly 
carry into effect all orders of the judi- 
cial council. 


As this language is about as broad 
as it could possibly be, there is no 
doubt that the Congress meant to give 
to the councils the power to do what- 
ever might be necessary more efficient- 
ly to manage the courts and administer 
justice. 

Now, after twenty-one years, it seems 
clear that the performance of the 
councils has fallen far short of what 
was hoped and expected. 

Now, after twenty-one years, it is 
still necessary to persuade a substantial 


February, 1961 ~° 


the Second Circuit 


majority of our federal court brethren 
that it is more desirable to govern 
ourselves than to have regulation thrust 
upon us in forms and by means which 
might ultimately become a real threat 
to judicial independence, to say noth- 
ing of being most discomforting to the 
judges. 

Those who comprise the councils 
must do the work by example, leader- 
ship and persuasion. The making of 
orders and their publication should be 
the last resort, rather than the first. 


But we must face the fact that in 
order to bring about the climate for 
the necessary consensus and acceptance 
by the judges, the organized Bar must 
become an active partner in the process 
for reasons which I shall develop later. 

Lastly, I shall attempt to show that 
the signs are plentiful that if we con- 
tinue to do little or nothing to keep our 
house in order Congress will intervene 
in the public interest and establish non- 
judicial controls which may well go 
beyond what is necessary or desirable. 

The anatomy of our problems and 
the idiosyncracies of the 300 judges 
who create it defy description. 


In 1909, when Learned Hand be- 


Vol. 47 


169 





Federal Judicial Councils 


came a district judge, there were only 
four judges in the Southern District of 
New York and only twelve districts in 
the entire country with more than one 
judge—as the system then was there 
were sixty-two districts with only one 
judge—it was really sixty-six, counting 
the territories which now are states. In 
almost every district, the district judge 
was the lord of all he surveyed—except 
for possible reversals in particular 
cases, he dictated how all federal busi- 
ness was conducted in his domain. The 
rules were what he said they were. 
With life tenure and no supervisory 
power to take into account, there were 
few or none who dared say him nay. 
There just were no problems of ad- 
ministration. The threat of impeach- 
ment was indeed remote; in the 120 
years from 1789 to 1909 only five 
judges had been impeached and only 
two had been removed from office. 

It was not until 1922 that the Judi- 
cial Conference of the United States 
was created. Unti! then there was no 
occasion for judges to meet and discuss 
matters having to do with administra- 
tion. Many judges did not even know 
most of their fellows in 
circuit. 


the same 


Old Judges Were 
Unforgettable Characters 

Boasting a tradition of isolated 
splendor and almost unlimited power, 
it is little wonder that the federal Bench 
spawned many unforgettable charac- 
ters. They were cantankerous, strong 
minded, and ornery; they lent color to 
the American scene. Men like Charles 
M. Hough did not merely preside; 
they literally scared you to death. Bold 
spirits like Felix Frankfurter and 
Emory Buckner walked around the old 
Federal Building three times before 
they dared to visit Hough. Fortunate- 
ly, behind the bellow and the rough 
manner was a kindly and friendly 
spirit and a great judge. 

Judge Howe, of Vermont, was such 
a character, in New York as well as in 
the Green Mountains. It was a sight to 
see and hear him administer criminal 
justice. At the end of the Government’s 
case he usually summoned the marshal 
and in stentorian tones he commanded: 
“Mr. Marshal, open the window! Out 
goes another government case.” 
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And there is the oft-told story about 
the chief judge in a two-judge district 
who, by accident, met his colleague in 
the elevator. They had not seen each 
other in many months. The junior 
summoned a smile and said, “How are 
you today, judge?” After a long pause, 
the senior replied, “It’s none of your 
damn business, and I wouldn’t tell you 
that much if I hadn’t known you for 
thirty years.” 

Into these well-ordered realms of 
district court autonomy came the 1939 
legislation—the creation of the judicial 
councils and the Administrative Office 
of the United States Courts whose func- 
tion it was to assemble the information 
regarding federal judicial business 
which would give the circuit councils 
the basis for action. 

It is hardly to be wondered at that 
the Congress’ hopes of 1939 were not 
greeted with enthusiasm by judges who 
had grown up in the tradition of every 
judge a king in his own district. The 
fact is that most of those who ruled 
the roost in 1939 did little more than 
go through the form of holding two 
meetings of the council each year. With 
the exception of one circuit, none of 
the councils has taken much notice of 
its powers under Section 332. Only the 
Third Circuit has made any orders, 
such as that a particular judge was 
not to undertake any more matters 
until he had disposed of business al- 
ready before him. In addition the 
Tenth Circuit council has recently had 
occasion to enter orders relating to the 
administration of business in the Dis- 
trict of Utah. Undoubtedly there have 
been cases where measures have been 
accomplished by other means. But it is 
equally true, and more important to 
note, that the councils by their many 
failures to act have themselves con- 
tributed to a feeling on the part of 
many judges that Section 332 gave the 
real and some 
judges have thereby been encouraged 
to defy the councils. In one circuit, the 
suggestion that a term of court be held 
as the statute required, brought forth a 
flat refusal. Curiously enough, such 
recalcitrance has led some chief judges 


councils no power; 


to feel that neither they nor the coun- 
cils should make any suggestions or 
orders because they would be disre- 
garded and, in any event, no sanctions 
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were available, But so far as I can 
ascertain, no judge has ever disobeyed 
a formal order of a judicial council. 
One could draw the conclusion from 
this record—or, perhaps it would be 
more accurate to say, from the lack of 
any record—that, until now, most of 
the chief judges and the councils have 
not really wanted to do anything. 

However possessory may be the feel- 
ing that many judges acquire for their 
office, it should never be forgotten that 
whatever power they do possess is held 
in trust for the people, and whether 
they are faithful trustees is to be de- 
termined for the people by the Con- 
gress. 

Quite recently the Congress has 
made it abundantly clear that in their 
view the judicial councils have failed 
to make use of Section 332, although 
the conditions in many circuits and 
districts have badly needed supervision 
and action. 

Two committees of the Senate have 
busied themselves with the conditions 
of the courts. On April 14, 1960, an 
interim report of a Senate Judiciary 
Committee subcommittee to study the 
federal judicial system, chairmanned 
by Senator Olin D. Johnston, listed the 
“areas that would seem to offer real 
promise in terms of improving judicial 
machinery” and area number 6 is “an 
examination of the statutory functions 
of the judicial councils of the circuits 
to determine whether they are properly 
constituted and organized to discharge 
their responsibilities with respect to 
the efficient operation of the respective 
circuit and district courts”. 

A year before, in April, 1959, the 
Senate Appropriations Committee, of 
which Senator Carl Hayden is chair- 
man, made public a report of a field 
study of the operations of the United 
States courts. Prepared by Paul J. 
Cotter, and known as the Cotter Re- 
port, it is not a very enthusiastic re- 
view of the way the courts are running 
their business, as a few quotations 
demonstrate: 

The report speaks of a “grave lack 
of administrative direction in the op- 
eration of the business of the United 
States courts, with resultant serious, 
and, in some cases, shocking conditions 
of delay and neglect of cases on court 
dockets”. 
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“Some courts are doing a superlative 

b while others are hopelessly en- 

1eshed in outmoded, inadequate, and 
t times, amateurish and most unbusi- 
iesslike practices and procedures.” 

“There is a great tendency to con- 
(inue practices and procedures long 
outmoded and to resist change. In 
ome courts, inertia and complacency 
predominate.” 

The report says that many judges 
feel that “administrative control is an 
impingement upon their judicial au- 
tonomy and would impair the freedom 
and independence which surround their 
“In 
some judges this attitude amounts al- 


conduct of the court’s business”. 


most to a phobia against any type of 
administrative supervision which they 
term regimentation.” 

“There is a very serious lack of ad- 
and direction 


ministrative control 


throughout the whole system.” 


Judges Are Not 
“Organization Men” 

The Cotter Report suggests that 
“each associate judge should be re- 
quired to submit to the chief judge a 
signed biweekly report reflecting the 
duties he has performed, specifically 
the number of days and hours in at- 
tendance in court .. .” showing “time 
spent on the bench and time spent in 
chambers, and the cases and type of 
work which occupied his time. . .” Let 
me hasten to comment that this sug- 
gestion is unwise, unnecessary and un- 
workable. Unworkable because an ad- 
ditional secretary would be needed to 
keep a diary; unnecessary because the 
least busy judges would keep the fullest 
diaries, and vice versa; and unwise 
because you cannot make organization 
men out of federal judges—and, if you 
could, they would be no good as 
judges. 

More specifivally as to 





judicial 
councils, the report notes: “Seemingly, 
there has been great reticence on the 
part of the judicial councils of the 
circuits to give orders and instructions 
to the district courts within their re- 
spective circuits”, and 

“The extent to which judicial coun- 
cils have taken action under their au- 
thority to improve conditions within 
the courts of their respective circuits 
. . » appeared to consist of isolated in- 


stances of bringing pressure on super- 
annuated chief judges to retire, or sug- 
gestions to a district court to conduct 
a study of its docket conditions.” And 
my last quotation reads: 

“The most startling and paradoxical 
. was the 
general disregard of a twenty-year-old 


condition found, however . . 


law which charges the judicial council 
of each circuit with the supervision of 
district court dockets”; and “requires 
the judicial council of each circuit to 
... make all necessary orders for the 
effective and expeditious administra- 
tion of the business of the courts with- 
in its circuit”. 

Is it not clear that it is up to the 
judicial councils to answer the Cotter 
criticism by fully 
themselves and by acting as the situ- 


more informing 
ation in each circuit may require and 
to the extent of the means available? 
In most of our districts, the district 
judges are today doing an outstanding 
job. In such cases, the circuit councils 
need do nothing and should do nothing 
except to give thanks and give help 
when needed. But even in the best-run 
districts, matters will occasionally come 
to the attention of some member of the 
council. These matters should always 
be handled informal manner 
through the chief judge of the district. 
This approach will dispose of most 
matters with a minimum of embarrass- 
ment. Formal action by the judicial 
council should be the last resort and 


in an 


only after it has become quite clear 
that other means have failed. If a 
judge should refuse to comply with a 
formal order, the judicial council 
might have no alternative but to re- 
port the matter to the Congress. 

But if an important committee of 
the Senate publishes such a report as 
the Cotter Report, it would seem high 
time that we ask ourselves some ques- 
tions, 

If the judges in a multi-judge dis- 
trict seldom or never meet to discuss 
calendar control and the many prob- 
lems of such a court, why should not 
the council see that this is done? This 
should hardly require an order but, if 
it does, the order should be issued. 

If the physical or mental condition 
of a judge is such that it is reasonably 
apparent that the judge is not fit to 
try and decide cases, why should not 
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Bob Evans 

J. Edward Lumbard was appointed 
to the Court of Appeals for the See- 
ond Circuit in 1955 and is now the 


Chief Judge. He practiced law in 
New York City before his elevation 
to the Bench and was United States 
Attorney for the Southern District 
of New York from 1953 to 1955, He 
is a graduate of Harvard College 
and the Harvard Law School (LL.B. 
1925). 





the judicial council secure the facts 
promptly and act accordingly? It is 
in this area that the Bar usually is very 
loath to be of any assistance, and I 
think mistakenly so. Of course in a 
proper case the statute empowers the 
council to certify disability to the Pres- 
ident and the President may then ap- 
point another judge. Title 28, Section 
372(b), U. S. Code. While there is no 
specific statutory authority, I think it 
follows from this provision and from 
Section 332 that the judicial council 
may direct that the disabled judge 
should no longer sit or act as a judge. 
It would be an unusual case where 
these powers would need to be exer- 
cised; the mere fact that the powers 
exist should be enough to solve any 
situation if it is apparent that the 
council will see the matter through. 

If a judge has an important case 
undecided for six months, or a year, 
or two years, after submission, why 
shouldn’t the council direct that no 
new matter be considered by that judge 
until the old business is disposed of? 

If it is apparent from reports of the 
Administrative Office that a court is 
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falling behind because one or more of 
its judges is not trying cases, why 
shouldn’t the council make inquiry and 
act on what it finds? 

And if one or more judges fail to 
take assignments to which they have 
agreed and instead plan to spend sev- 
eral months on vacation, why shouldn’t 
the council take action to prevent such 
dereliction of duty? 

In one district not so long ago, a 
district judge took five months off 
every year. When someone asked him 
how he could do this, he replied that 
when the job was offered him he was 
told that the last judge had always 
taken five months’ vacation, so he was 
simply making sure that he got what 
went with the job. 


Councils Should Act by Order 
Only When Necessary 

If questionable practices are being 
engaged in by assistants of the court or 
the judges, why shouldn’t the council 
advise itself and act as the situation 
requires? 

These questions are not merely sup- 
positions. I repeat: most of the situa- 
tions can be handled in such a manner 
that the district courts and the judges 
are spared any embarrassment. The 
councils should act by order only when 
necessary. If they are alert and wise, 
as well as firm, matters will almost 
always work themselves out in the 
proper way. 

But it may need more than pure 
reason and talk of duty to persuade 
many of our circuit judges that they 
should take any action which might 
offend any of their brethren. At this 
point it is crystal clear that the or- 
ganized Bar is a necessary partner. 

In every case | have supposed, many 
litigants would suffer serious, and 
sometimes irreparable, injury if the 
conditions continued without correc- 
tive action. It is the duty of the Bar, 
as well as the duty of the judges, to 
see that litigants are protected from 
these conditions. In my opinion the 
judges and the councils are always 
receptive to being informed about how 
the courts are run. This was the prin- 
cipal reason for establishing the circuit 


conferences in 1939. The conferences 
have done much to establish frank and 
friendly relations between the Bar and 
the federal Bench. 

There is no justification for the Bar 
to stand on the sidelines, privately to 
criticize the courts and the judges, and, 
in the bar associations, to pretend that 
all is well and to counsel against ac- 
tion. We all know that the councils 
often are the last to hear about what is 
going on. The Bar can only be a 
positive force for improving the ad- 
ministration of justice if it is ready, 
willing and able to act on the basic 
fact that it is the duty of the Bar to 
inform the judges. This should be done 
on the initiative of the Bar; the Bar 
should not wait until it is placed under 
subpoena. 

I know of no judge who is not keenly 
concerned about what the Bar thinks 
of the courts and the judges, particu- 
larly about what the Bar thinks about 
him. I know no judge who will not 
listen; I know no judge who would not 
be considerably influenced by the opin- 
ion of the organized Bar. The fact is 
that the Bar has too seldom acted as 
an equal partner and adviser in the 
administration of the courts. 

Lastly, I suggest we must have help 
from two other sources, the Congress 
and the President. 

The councils cannot act unless they 
can be advised of the facts. This is the 
duty of the Administrative Office, and 
it does an excellent job within its lim- 
ited means; but that office is under- 
manned and it can make only a very 
few of the studies which are impera- 
tively needed. The federal courts are a 
big business and cannot be properly 
run on a miserly budget. It is the duty 
of the Congress to provide sufficient 
funds so that the courts can be prop- 
erly run. 

Even more important, there has been 
a serious lack of judicial manpower in 
many districts and circuits since 1954. 
As you know, no new judgeships have 
been created since 1954; in fact, there 
are now three fewer judges than there 
were in 1954, since three temporary 
judgeships have been vacated. 

As to the Second Circuit, there is 
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little sense in talking about its judicia 
council doing more when there are no 
enough judges and not enough clerical! 
help to do the work of the court of 
appeals as it should be done. The as- 
signment of judges from other circuits 
and from district courts, themselves 
already overburdened, should be a 
temporary expedient and not a perma- 
nent condition. Congress cannot fully 
expect the councils to do their part 
without the necessary help. 

Moreover, it seems strange for the 
Senate to complain about councils not 
functioning, when the Senate itself 
further contributes to our lack of 
judgepower by delaying action on ju- 
dicial nominees for many months. 

The President is also our partner. 

First, | suggest that the President 
should select judges with more con- 
sideration of their capacity to try cases 
and their understanding of the neces- 
sity of improved court administration. 
No judicial council and no system will 
work unless the judges have these two 
basic qualifications in addition to “wis- 
dom, uprightness and learning”. 

Second, there should be as little 
delay as possible in nominating judges 
to fill vacancies. The President, as well 
as the Senate, must share the responsi- 
bility for the delays in filling vacancies 
which have plagued the federal system 
for the past five years. 

I have tried to demonstrate that we 
have been given a responsibility which 
we should accept and meet. To the 
extent that we are not properly 
equipped by those who are the only 
ones who can equip us, the Congress 
and the President, it is our duty to 
speak out. The federal courts have 
taken a beating for a long time. Is it 
not high time that the judges should 
talk back and speak frankly? We 
should tell our side of the story so that 
the Bar and the people may better 
decide what needs to be done and by 
whom. 

Meanwhile, whatever others may do 
or fail to do, the federal judges must 
do all they can to govern themselves, 
as the statutes intend, through alert 
and active judicial councils so as better 
to serve litigants and the Bar. 
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Your First Tax Case 


The author offers some practical advice for the lawyer faced with a 
tax problem. He explains the Government’s system of handling tax 
cases and follows the process through step by step, from the first 
interview with the agent to the arguments in the Tax Court—if the 


case goes that far. 


by John O’Neil Durkan ¢ of the Washington Bar (Seattle) 


‘i 
Tue LAWYER engaged in general 
practice occasionally finds himself con- 
fronted with the necessity of either 
preparing and trying a tax case for a 
regular client, or of calling in an ex- 
pert. In the event he decides to “go 
it alone” it is hoped that these obser- 
vations will help. 

While it is probably true that a good 
lawyer can try any type of case, given 
enough time, it has been my observa- 
tion that otherwise competent attor- 
neys often run into difficulties that 
prejudice their client’s tax cases. Since 
the bulk of civil tax litigation winds 
up in the United States Tax Court, our 
discussion will be pointed toward a 
Tax Court trial. Obviously, however, 
most points discussed will apply to 
cases in the United States District 
Court and the Court of Claims. 

First, each tax controversy should 
be viewed as a potential trial. Just as 
personal injury cases are often settled 
on the courthouse steps, tax cases are 
usually settled because the taxpayer's 
counsel is well prepared. Therefore, 
thorough preparation always pays off, 
whether by way of settlement or trial. 

Second, what you do in the early 
stages of a tax controversy can make 
or break your client’s case. Remember 
that you have one great advantage 
and that is that you are in possession 
of the facts. Your client can give an 
affirmative answer to the question “Vas 


you dere, Charlie?” The Government 


agent cannot. Therefore, the first thing 
you must decide is whether to reveal 
the facts. The ethics of the profession 
and the Commission’s Regulations re 
Practice Before the Treasury Depart- 
ment require that you supply the agent 
with information which he specifically 
requests, unless it is privileged. How- 
ever, we know of no rule which places 
the duty on you to volunteer informa- 
tion unless you choose to do so. The 
agent is like a claims adjuster for an 
insurance company. It is his job to 
draw you out. Like an adjuster, how- 
ever, having seen your hand, he may 
scoff at it and try to find ways to beat 
it. Judges are more inclined to decide 
a case on the basis of evidence pre- 
sented, 

Almost invariably, a tax case is 
made up of more than one fact. In 
cases where intent is the basic fact, 
there usually are many facts which 
point toward and away from the re- 
quired intent. For example, in a ques- 
tion of whether a husband and wife 
intended to form a partnership, the 
fact that both rendered valuable serv- 
ice, that both had a voice in the man- 
agement of the business and that each 
could write checks on the firm account, 
tend to prove the existence of the intent 
required by the Culbertson case. How- 
ever, the fact that a written partnership 
agreement was not executed because 
the family lawyer advised that such a 
partnership was illegal under state law, 
the fact that a certificate of assumed 
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name was not filed in the county audi- 
tor’s office and the fact that the bank 
ledger card carried only the husband's 
name, whereas the wife’s recollection 
was that she signed the note which had 
been destroyed when paid, are facts 
which might tip the scale the other way. 
Your best chance may lie in a trial 
where you present the favorable facts 
and the Government fails to present 
the others. Do not be overawed by 
the fact that the Government is your 
adversary. Revenue agents are slaves 
to the production system, and they or- 
dinarily cannot devote the time to your 
case that they would like. Once the 
case has left the Revenue agent, the 
system decrees that additional investi- 
gation is rank heresy. Once the case 
reaches government counsel, the facts 
are frozen unless you apply a thaw. 
Bureaucracy is inefficient and, if you 
know how to take advantage of this 
fact, there is no need for you to feel 
that your position is inferior. The re- 
verse is often true. Therefore, try to 
foresee whether a disclosure of facts 
will be likely to benefit your client. 
The personality of the agent is a fac- 
tor. Is he experienced and fair, or 
does he have a reputation as a doubt- 
ing Thomas? Is he impersonal or 
motivated by personal animosity? Ob- 
viously, it would be a waste of time 
to show your hand to an agent who is 
determined to crucify your client. 
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Your First Tax Case 


Don’t Protest— 
Too Much 

One of the first acts you will be 
called upon to perform is the filing of 
a protest to the agent’s determination 
that your client owes additional tax. 
When I first started trying tax cases 
for the Government, I was often as- 
sisted by the taxpayer’s protest which 
included statements that later arose to 
haunt his attorney. Since those days, 
most accountants and attorneys have 
learned to say nothing in a protest 
except “We protest.” A statement of 
fact made early in the game may later 
prove to have been based on quick- 
sand which disappears as the digging 
for facts progresses. Also, as any law- 
yer knows, it is often impossible to 
label a statement as one of fact or of 
law. It may be, and usually is, com- 
posed of both. The law may change as 
your case progresses, or you may 
change your mind as to what the law 
is. Therefore, it is always dangerous 
to give the Government a written state- 
ment of your case, either in the form 
of an affidavit or otherwise, by your 
client, a third party witness or by 
yourself. 

If you are unable to settle your case 
with the agent and his superior, you 
will probably be informed that you 
may take the case to the Appellate 
Division before the notice of deficiency 
is mailed, to try your luck there. The 
Appellate Division, formerly called the 
Technical Staff, is an autonomous 
body independent of your local Dis- 
trict Director. When the Technical 
Staff was first established, it operated 
from Washington, D. C., as did the 
attorneys of the Chief Counsel’s office. 
It was the custom to send one or more 
attorneys and one or more Technical 
Staff advisers to the site of a Board 
of Tax Appeals (now the United States 
Tax Court) calendar to settle some 
cases and try the rest. In the early 
days most Technical Staff advisers 
were attorneys. These men had the 
legal training to evaluate facts and 
were not affected by local office poli- 
tics. When the Technical Staff and 
Counsel’s office were decentralized, 
these same men went out and formed 
the various offices that now exist coun- 
trywide. As the office of the Commis- 
sioner of Internal Revenue became 
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tenanted by accountants instead of 
lawyers, the emphasis on personnel in 
the Technical Staff shifted to the ac- 
counting side and, for the greater part, 
men were recruited from the local 
Director’s office. A great camaraderie 
grew up between the two offices with 
the result that it often was futile to 
attempt to have the Adviser in the 
Appellate Division reverse the agent’s 
determination. After all, he might once 
have been that agent’s group chief. 
Therefore, unless your local Appellate 
Division is different, it is usually a 
waste of time to take your case to 
them before the statutory notice has 
been issued, All you are likely to ac- 
complish is to let a more experienced 
group of accountants build a better 
case for the Government, including the 
preparation of a statutory notice that 
has fewer “bugs” in it because it has 
the benefit of the advice of the Re- 
gional Counsel’s attorney who. reviews 
the case. 

Generally, if you have decided to try 
the case, or if you have failed to settle 
it in the Director’s office, it is best to 
ask the Director’s office to mail you a 
notice of deficiency. You will have 
your opportunity to talk settlement 
with the Appellate Division and Coun- 
sel before the trial. You will have the 
advantage of forcing the Government 
to take a position without the benefit 
of additional investigation and review. 
This may be quite important since, if 
the Government changes its theory of 
the case later on, it will have to plead 
affirmatively and assume the burden 
of proof. 


Goal Is a 
Fluid Trial Position 

You have ninety days from the date 
the notice of deficiency is mailed to 
file your petition with the Tax Court. 
Remember, all along we have been 
trying to remain in a fluid position 
so that we can emerge with a final 
trial strategy unencumbered by previ- 
ous damning statements of fact. There- 
fore, follow through and file a simple 
petition which does not contain a re- 
cital of evidence or detailed facts. The 
best factual allegation is that the re- 
turns were correct as filed. Of course, 
circumstances sometimes dictate that 
you admit the correctness of some of 
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the Government’s adjustments. How- 
ever, these may be contested to be later 
conceded at the time of trial. Never 
concede an adjustment that you have 
the slightest chance of winning as it 
is usually worth something at the bar- 
gaining table. 

The first thing you should look for 
in preparing the petition is whether 
the statutory notice was mailed more 
than three years after the return was 
filed. If so, plead the statute of limita- 
tions unless you are positive that a 
valid consent extending the statutory 
period has been executed. If in doubt 
as to its validity or existence, plead 
the statute. It is a defense which must 
be timely pleaded. The court probably 
will not let you raise the issue for the 
first time at the trial. We will not 
attempt to cover the formal matters on 
filing a petition as they are covered by 
the Tax Court rules. However, be cer- 
tain to bring the action in the name of 
the party to whom the notice was 
mailed as it appears on the notice. If 
there is a variance, it may be fatal. 
Also have your client verify the peti- 
tion—it is required by the court rules. 
And remember, a notary public is not 
authorized to administer oaths in mat- 
ters in which he is employed as 
counsel, 

Once you receive the Commission- 
er’s answer to your petition, the case 
is at issue unless the answer contains 
affirmative allegations, as in fraud or 
transferee issues, in which event you 
have to file a reply. The reply should 
merely admit or deny and should not 
give detailed reasons therefor, nor al- 
lege detailed facts. Remember to keep 
that fluid position within the frame- 
work of the Tax Court Rules, a copy 
of which can be had by writing the 
Clerk of the Tax Court in Washington, 
D. C. Counsel may sign the reply in- 
stead of the client’s doing so and it 
need not be verified unless specifically 
ordered by the court. 

Once the case is at issue you will 
be given an opportunity to discuss 
settlement with the Appellate Division 
and an attorney from the Regional 
Counsel’s office. Again you must de- 
cide whether to lay your cards on the 
table, or, at least, those which are 
trump. Again, it pays to know the 
calibre of the Technical Adviser. He 
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iiay be competent and fair or just the 
‘pposite. At this stage of the proceed- 
ings, he has the deciding vote on 
whether the case should be settled— 
covernment counsel does not. Timing 
is important. If trial is a long ways 
off, you may just be giving govern- 
ment counsel time to counter and de- 
velop a better case than he would if 
he had been kept in the dark. If trial 
is imminent you may be able to dis- 
close your hand without prejudice, as 
opposing counsel may not have time 
to try to counter. The result may be a 
favorable settlement. Usually, govern- 
ment counsel has several cases on the 
calendar whereas you ordinarily will 
just have one. It will pay you to find 
out all you can about opposing coun- 
sel. Your brother lawyers who spe- 
cialize and your accountant friends 
will help in this endeavor. If he has 
settled all his cases except yours, look 
out. If he is loaded with trials, you 
might run a poor hand into a jackpot. 
Remember, all opposing counsel knows 
about the facts is what someone tells 
him. He is not an investigator, al- 
though if time permits he may do a 
little digging on his own. By now you 
should know what he knows and be 
governed accordingly. 

Once the Tax Court judge steps up 
to the bench and calls the court to 
order, settlement authority passes to 
government counsel and, for the first 
time, you are dealing solely with a 
lawyer. This may be the opportune 
moment to settle. If so, he will usu- 
ally give you a clue. Keep listening. 
Usually, you will receive a fair deal 
from him on settlement because he 
knows how to evaluate evidence ob- 
jectively and because he has plenty of 
cases to worry about besides yours. 
However, if he, or his boss, has a 
reputation for reluctance to reverse 
the Technical Staff, your effort to set- 
tle probably will be in vain. 

If you do not settle and find your- 
self sitting on the left side of the table 
the Government is always right— 
you need not fear if you have covered 
the foregoing groundwork and if you 
ave prepared your case with the 
ollowing points in mind. 


With respect to everything except 


raud or transferee liability, you have 
he burden of proof. The Government's 


position, as expressed in the statutory 
notice, is prima facie correct. 


Tax Court’s Time 
Is Limited 

Do not make the horrible mistake 
of thinking that a Tax Court trial is 
merely an informal hearing before an 
administrative body, like the State 
Liquor Commission. Rules of evidence 
applicable in non-jury cases in the 
United States District Court of the 
District of Columbia apply. Further- 
more, the Tax Court rules require you 
to stipulate all facts possible. You are 
appearing before a court which prob- 
ably has to dispose of one hundred 
cases in two weeks, This takes pressure 
of a kind which you may not be used 
to. If you desire to keep that ace in 
the hole until trial you usually can do 
so without offending the court. What 
it is interested in is a short, smooth 
performance. If you desire to put in 
some figures from a set of books with- 
out showing them to opposing counsel 
beforehand, have your accountant pre- 
pare a summary of the figures in a 
neat, readable typed form and you can 
put that form in as an exhibit in two 
minutes, whereas it might take hours 
to go through the books on the stand. 
The Tax Court will not be likely to 
permit the latter procedure. Always 
keep the court’s time in mind and try 
to economize. Know what you have to 
prove and do it. This means the prep- 
aration of a trial brief is essential. 

Know how to identify documents 
you intend to offer. You cannot iden- 
tify corporate minutes or books of 
account by the testimony of a public 
accountant who was not present at the 
meetings or who never saw the min- 
utes or the books of account until the 
tax controversy arose. Since tax trials 
depend so much on documentary evi- 
dence, it behooves you to know how 
to identify those documents so that 
they may become evidence. 

A well-coached witness is like a well- 
coached team. Witnesses should under- 
stand the theory of your case and of 
the Government’s case. It is your job 
to see that they do. If they know the 
goal, you are more likely to gain it. 
One good witness can win a case. 
Team him up with a bad one and you 
have had it. Quality, not quantity, is 
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Grady Studio 
John O'Neil Durkan now practices 
law in Seattle. He was employed by 


the Department of Internal Revenue 
from 1939 to 1957, principally as a 
trial attorney in the office of the 
Chief Counsel. He received his A.B. 
and LL.B. from the University of 
Montana. 





the password. Start your trial with a 
clear and concise statement of your 
case. Put your case on in an orderly 
fashion so that the story rolls out like 
a professional production. Judges are 
human and they do form impressions 
pro or con as the trial goes on. They 
are good lawyers and they appreciate 
a polished performance. After all, they 
see and hear too many amateur pro- 
ductions. 

Remember that, as the Chief Judge 
of the Tax Court once pointed out, the 
court can err by excluding evidence, 
If you have 
identified it, evidence will 


rarely by admitting it. 
properly 
rarely be excluded unless clearly ir- 
relevant. Therefore, know how to iden- 
tify it. Since you are dealing with 
documentary evidence, remember the 
best evidence rule. You may introduce 
copies if the originals are available for 
inspection by government counsel. 

A word of caution on stipulation of 
facts is in order. As we have pointed 
out before, a written statement at any 
stage of the proceedings is dangerous. 
It is one thing to recite in a stipulation 
that “attached hereto as Exhibit A is 
a document entitled ‘Contract’”. It is 
something else to state that “on blank 
date, A and B executed a contract 
which provided thus and so”. Remem- 
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ber that government counsel is usually 
an expert in the theory of tax law. He 
probably has had several cases dealing 
with the same general question and 
knows what he has to prove. He is not 
above wording a stipulation to leave 
you standing on thin air. The intro- 
duction of a document or the testi- 
mony of a witness leaves you open to 
argue the import thereof on brief. The 
written stipulation of a “fact” may do 
the opposite. Avoid stipulating ulti- 
mate facts unless positive that they 
favor you. 

Last, but by no means least, take 
pains to write a good brief. If in 
doubt about the form, ask government 
counsel to show you a few which he has 
written. The Government has evolved 
a good brief form over the years and 
the Tax Court naturally is familiar 
with it. Take great pains to request a 
logical statement of facts which is 
keyed minutely to the transcript and 
exhibits. Try to imagine that you are 
the judge writing the opinion. How 
would you like it to read? You may be 
God’s gift to the profession, but a 
request for facts cannot be predicated 
on your say-so. Many a close case, 
and quite a few potential losses, have 


Make Your Hotel 


The Eighty-Fourth Annual Meeting 
of the American Bar Association will 
be held in St. Louis, Missouri, August 
7-11, 1961. 

The December, 1960, issue of the 
Journal carries a complete announce- 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 
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been pulled out of the fire by a good 
brief. 

Be precise in your argument. Sup- 
port it with statutes, regulations, rul- 
ings and case law. Do not cite memo- 
randum opinions of the Tax Court 
unless they cover your precise factual 
situation. There is always a published 
opinion which appears in the official 
Tax Court Reporter upon which the 
memo is based and which established 
the principle of law involved. Again, 
quality, not quantity, is what counts. 
One United States Supreme Court 
opinion in your favor and you are 
home, free—usually. Sometimes the 
Tax Court overrules the Supreme 
Court, but even bookmakers occasion- 
ally pay off on twenty to one shots. 
Having filed a good original brief, do 
not relax and let the government coun- 
sel slide a fast one by you on his orig- 
inal or his reply. He may be like some 
pinochle players who refuse to follow 
suit and hold out that good trump card 
for the last trick. Above all, remember 
that the judge has many cases await- 
ing decision and he depends on you 
to do a job. Do not expect a decision 
for the petitioner if you have shirked 
your responsibility, 


Reservations Now! 


of the meeting will take place on Sun- 
day, August 6, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 7. 

hotel 
should be addressed to the Meetings 


Requests for reservations 
Department, American Bar Associa- 
tion, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $25.00 registration 
fee for each member for whom reser- 
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All along, we have been discussing J 
the theoretical civil case. If your case 





has criminal overtones—if a special 
agent has been called in, or if the 
revenue agent is one who ordinarily 
works fraud cases 





it is doubly impor- 
tant that you make haste slowly. Ac- 
countants often feel that it is their 
number one duty to give the govern- 
ment agent everything it takes to con- 
vict their client. If you, the lawyer, 
can possibly do so, head off this full 
disclosure until you know where you 
are going. The only safe rule of thumb 
is “don’t co-operate unless you are 
convinced that your client is innocent”. 
This is one situation where you should 
at least associate an attorney who is 
experienced in these matters, and the 
sooner the better. The best tax attorney 
in the world is helpless if, when the 
case is brought to him, the barn door 
is open, You may be surprised to know 
that this usually is the case, and hence 
the Justice Department’s unusually 
high percentage of convictions. A fav- 
orite saying of revenue agents is that 
“You can catch more taxpayers with 
honey than with vinegar.” Until you 
can establish a contrary diagnosis, as- 
sume you are representing a diabetic. 


vation is requested. (The fee for mem- 
bers of the Junior Bar Conference is 
$20.00.) This fee is NOT a deposit on 
hotel accommodations but is used to 
help defray expenses for services ren- 
dered in connection with the meeting 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
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The Truth About Pretrial 


by Ralph H. Pharr °¢ 


Is THE pretrial conference simply 
a noble experiment? Is it merely a 
glamorous “fashion” in legal circles? 
Certain it is that pretrial has reached 
that stage of maturity where it can 
stand a close scrutiny and have the 
illusions and misconceptions stripped 
In fact, it can survive the 
faintly perceptible clouds of disen- 


from it. 


chantment and the low rumblings of 
disappointment and opposition only if 
it is exposed to the cold light of truth. 

In the last decade, reams of pub- 
licity and thousands of words by in- 
numerable writers and speakers have 
called attention to the matter of so- 
called “court congestion”. What is real- 
ly meant is simply that the courts with 
their present personnel and under pres- 
ent procedures are not able to try 
cases at the rate litigants seek trials, 
hence backlogs develop and delays 
thereby ensue. Many of these articles 
and speeches imply that the trial judges 
are at fault. The emphasis has been on 
“speed” and the judge who is able to 
get rid of some of the accumulation 
of cases is publicly lauded as being a 
great judge, without too much atten- 
tion to how he wrought the apparent 
miracle. It seems to matter not that in 
the rush to rid the calendar he has be- 
rated, coerced and intimidated counsel 


and parties into settling cases or that 
some of the cases were shuffled off into 
some forgotten limbo away from the 
trial calendar to be buried by some 
arbitrary edict. 


In spite of reams of publicity and scores of articles praising the pre- 
trial conference as an aid in judicial administration, Judge Pharr notes 
that there are “low rumblings of disappointment and opposition” to 
the technique. The reason for this disappointment, he believes, is fail- 
ure to understand pretrial—what it can do and what it cannot do. 


Judge of the Superior Court of the Atlanta Judicial 
Circuit (Georgia) 


Into the furious frenzy of “speed” 
and alarm at “congestion” there ap- 
peared the magic words “pretrial con- 
ference”. Not only those zealots of 


haste, but also conscientious, hard- 
working judges, weary from fighting 
the pressure of an ever-growing calen- 
dar and yearning to achieve a greater 
degree of justice by providing an 
earlier and better trial of cases, have 
seized upon pretrial with an eagerness 
similar to that with which the medical 
practitioner embraced penicillin and 
the other “miracle drugs” as the pana- 
cea for all ills. Pretrial was dreamed 
of by some as a magic spark, which, 
by bringing the lawyers and _ trial 
judge together, would with an atomic 
flash automatically dissolve all the 
mountainous masses of complicated 
cases. That it has not been a “cure- 
all” so anxiously sought has resulted in 
some disillusionment and disappoint- 
ment. There has been engendered some 
measure of reluctance and resistance 
which tends to obscure the true pur- 
pose, scope and benefits of proper 


pretrial. 


Pretrial Alone 
Will Not End Backlogs 

To be brutally frank, pretrial, alone, 
will not do away with the backlog of 
cases. That it does, to some very con- 
siderable degree, expedite the trial of 
cases is but one of the many benefits 
resulting from its proper use, but it 
should not be looked to as a single in- 
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strument to dissipate the cloud of con- 
gestion nor should it be discarded sim- 
ply because it has not accomplished 
the hoped for miracle. 

The truth is that pretrial is extremely 
hard work. Pretrial takes time. It is 
not for a lazy judge nor a weak one. 
It cannot be successful in use by a 
judge of small capacity. In the hands 
of a tyrant it is an instrument of op- 
pression. Pretrial is not just a formal- 
ity to be gone through prefunctorily. 
Pretrial’s reputation has been tarnished 
to a substantial extent because of mis- 
use and abuse. 

Real pretrial is court preparation for 
the actual final trial. Settlements are 
valuable by-products. Of course, the 
policy of the law is to encourage con- 
ciliation of disputes, but the judge’s 
primary function is to try the case, to 
give litigants their day in court, to 
make our legal system work as the 
proper and best way of determining 
disputes. Only the lawyers and clients 
can properly settle the case in the 
“open market” traditional way, free 
from judicial coercion. 

It is readily conceded that many fine 
and honorable judges hold contrary 
views and what is said here is not in- 
tended to reflect upon their integrity 
nor question their right to disagree. 
But surely one thing should be clari- 
fied. We ought to be blunt with our- 
selves and frank with others. If the 
object of the pretrial conference is 
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Kislek Photographers 


Ralph H. Pharr, who has been a 
judge of the Superior Court of the 
Atlanta Judicial Circuit for more 
than thirteen years, is a native of 
Atlanta. Graduated with highest 
honors from Emory University Law 
School in 1923, he practiced law in 
Atlanta for twenty-five years before 
he became a judge. 





actually to try to settle the case with- 
out a trial, then it ought to be declared 
openly us such and be denoted as a 
conciliation or settlement conference. 


A pretrial conference in terms is just 
what it says: A conference held before 
trial. But in practice it means one 
thing to one judge and an entirely 
different thing to another judge. It is 
up to each court to determine the na- 
ture and purpose of the pretrials it 
conducts. However, in fairness to all, 
whatever the nature and purpose may 
be, it should not be clouded by am- 
biguity or uncertainty. Any other pro- 
cedure causes confusion to the lawyers 
and parties and much waste of time 
and effort. 

As the French classify vineyards and 
wines, we need to classify pretrial 
conferences. If they are friendly gath- 
erings of a get-acquainted nature or 
general discussion meetings, let’s not 
mislead ourselves, the lawyers and 
parties, by disguising it as something 
else. If they are conferences really to 
prepare the case for trial, announce 
them as such so the lawyers and judges 
can properly prepare, 
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Reasons for Opposition 
To Pretrial Procedures 

In its true purpose, the pretrial con- 
ference has not failed, nor even dis- 
appointed. Sometimes the judges and 
lawyers have fallen flat and accom- 
plished nothing, and this has resulted 
in some wariness and disillusionment. 
Some of the reasons for opposition to 
this proceeding are easily apparent. 
Here are a few important ones: 

1. Pretrial is hard work for the 
judge. He must do his home work by 
reading the pleadings and studying the 
case in advance of the conference. If 
the judge doesn’t know anything about 
the case, how can he direct the confer- 
ence? In some instances, just because 
pretrial is fashionable it has been 
adopted in name, but in practice is a 
mere formality, resulting in wasting 
time or hurriedly muddling through 
the bare skeleton form of hearing. 

2. The judge must lead in pretrial. 
He must carry the ball all the way 
through. He must ask the questions 
and keep digging for simple, clear and 
frank answers. 

3. The judge must be willing to 
chart the trial. Upon him rests the 
burden of showing the results of pre- 
trial. No matter how well he may con- 
duct the conference, unless he writes 
a good pretrial order which clearly sets 
out the case as simplified, the agree- 
ments reached and the decisions made, 
he has wasted both his own and coun- 
sel’s time and work. 

While the burden rests upon the 
judge, the responsibility is not his 
alone. The trial lawyer must co-operate 
and do his full share and some of the 
disappointments have been due to 
counsel’s failure to carry out his re- 
sponsibility. 

First, counsel must prepare for pre- 
trial. He can’t just grab the file at the 
last minute and run to the courthouse 
to meet the appointed hour. Prepara- 
tion for pretrial is just as important 
as preparation for trial. Counsel must 
realize that if he gets ready for pretrial 
he won’t have to work nearly so hard 
preparing for the final trial. 

Second, the lawyer who expects 
finally to try the case should himself 
prepare for and attend the pretrial 
conference. If the head of the firm is 
to try the case, he can’t stay in his 
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office and have his secretary hand the 
file to the newest associate and tell him 
to take care of the pretrial conference. 
The lawyer attending the conference 
must not only know the case, but must 
have authority. He must be able final- 
ly to decide if certain facts are con- 
ceded to be true, to agree upon the 
issue, to know how many witnesses he 
will have, stipulate as to documents 
and fix a trial date. 

Third, counsel must be willing to get 
to the heart of the case. Pretrial is 
not a dilatory proceeding. Attorneys 
who are apprehensive about the merits 
of their case or their defense, can, to a 
substantial degree nullify the benefit 
of the pretrial conference. Concealment 
or absence of candor by counsel can 
likewise break down the pretrial con- 
ference. Such counsel should realize 
that they can in some measure ascer- 
tain on pretrial whether their case is 
any good or whether their defense is 
maintainable. Co-operation of counsel 
with the court is a prime requisite to 
successful pretrial. 

Thus, the truth is that pretrial re- 
quires strenuous and skillful effort by 
capable judges and lawyers, and this 
fact, above all others, should be clearly 
understood and willingly undertaken. 
With all of this arduous labor involved, 
is it any wonder that there is some 
disenchantment about pretrial? The 
wonder is that pretrial is gaining in 
popularity and usage. 


How Do You 
Measure Effectiveness? 

Thus far, there has been discovered 
no standard or accurate measure of 
the effectiveness of pretrial. There is 
no general yardstick to be applied. 
Only the trial judge who uses pretrial 
and actually conducts the final trial of 
cases can objectively and impartially 
appraise its benefits. The worthwhile 
results vary from case to case. Chang- 
ing factors such as types of cases, skill 
and character of lawyers, preparation 
and many other intangibles enter into 
the picture. 

Pretrial is predicated upon a basic 
legal philosophy, which is acclaimed 
as the foundation of our judicial sys- 
tem, that the discovery of the truth is 
the object of all legal investigations. 
It was transmuted into practical termi- 
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ology by Judge John J, Parker in 
viewing court procedure “not as a 
game of skill or a contest of wits, but 
as a serious inquiry into fact for the 
purpose of doing justice”. However, 
there is something in the make-up of 
\merican lawyers which puts winning 
the case as the object of paramount 
importance, and this overwhelming de- 
sire to win is prone to convince coun- 
sel that truth and justice are synony- 
mous with a judgment for his client. 
We are inclined to sublimate any inner 
doubts in that respect by the feeling 
that all of the technicalities and pro- 
cedural pitfalls are legal and therefore 
right when they serve the purpose of 
victory. And by this process of reason- 
ing even concealment and ambush are 
justified and relied upon without too 
many pangs of conscience. 

Pretrial is an instrument which can 
be effective to place things in their 


proper order—to put justice first and 
victory second as one’s objective. 
There is, too, an inclination to do a 
lot of legal skirmishing to avoid as 
long as possible getting to the merits 
of the case. We tend to become so en- 
grossed in procedural operations that 
we obscure the real issues and expend 
an enormous amount of energy, work 
and time on preliminaries which ulti- 
mately have little effect upon the case 
when it is finally submitted to the jury. 
Pretrial is designed to clear away 
the underbrush and get to the heart of 
the case. Thus pretrial is not merely a 
technique. It is an effort to arrive at 
ultimate justice in a more direct and 
simple manner, to clear away the ob- 
scurities, to avoid concealment and 
ambush. It is the expression of an 
effort to arrive at making the stated 
purpose of our system a reality. It is 
a breakaway from a lawsuit as a joust- 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1961 Annual Meeting and ending at 
the adjournment of the 1964 Annual 
Meeting: 
New York 
Ohio 
Oregon 
Nevada Rhode Island 
New Utah 
Hampshire West Virginia 


Arkansas Louisiana 


Colorado Maryland 
Delaware Minnesota 
Georgia 
Idaho 
indiana 

State Delegates will be elected in 
Tennessee and Vermont, each to fill the 
vacancy in the term ending at the ad- 
journment of the 1962 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1961 must be 
filed with the Board of Elections not 
later than March 10, 1961. Petitions 
received too late for publication in the 
March issue of the Journal (deadline 
for receipt February 1) cannot be pub- 
lished prior to distribution of ballots, 
which will take place on or about 
March 20, 1961. 


Forms of nominating petitions may 


be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 10, 1961. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 
the Board of Elections, constituted as 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State Dele- 
gate for and from such state. 

Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member in 
good standing. Each nominating peti- 
tion must be accompanied by a type- 
written list of the names and addresses 
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The Truth About Pretrial 


ing contest. It is the channel through 
which the court can effectively aid in 
turning the desire of adversaries to win 
into the greater objective of discover- 
ing the truth. This is the significance 
and importance of pretrial. Unless it is 
approached upon this plane it develops 
into nothing more than another battle- 
field upon which to waste our time and 
resources and becomes available as a 
“double-feature” attraction. Its justifi- 
cation lies in piercing through the veil 
of technicalities and legalistic confu- 
sion. This does not mean the discard- 
ing of genuine professional skill, but 
rather enhances its value as the expert 
legal mind gets to the point of the case 
and clears the way for a judicial de- 
termination of the controversy. 

The truth is that the basic philosophy 
of pretrial must be understood and sin- 
cerely believed in before it should be 
used. 


of the signers in the order in which 
they appear on the petition, 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative of 
the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
not later than fifteen days after the 
time for filing nominating petitions 
expires. 


Boarp oF ELECTIONS 
John R. Dethmers, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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A Psychological Evaluation 


of the Law of Torts 


In this paper, the authors examine the traditional concepts of the 
law of torts from the point of view of psychiatry. They suggest that 
the traditional rationalization of tort liability is outmoded in the light 


of modern knowledge. 


by Hirsch Lazaar Silverman ¢ Professor of Psychology at Yeshiva University 
and Bernard Seidler * of the New York Bar (New York City) 


“ 

Waar HAVE WE better than a 
blind guess to show that the criminal 
law in its present form does more good 
than harm?”! Justice Oliver Wendell 
Holmes once asked. Implicit in this 
remark is the fact that criminal law, 
while the oldest branch of jurispru- 
dence, is still one of the most baffling. 
But the law of torts, no less, is of major 
concern to social scientists, for it deals 
ultimately with justice and the security 
of life in its broadest sense. 

Definitions? of “a tort” include the 
view that it is any wrongful act not 
involving a breach of contract for 
which a civil action may be instituted, 
an act which violates general duty, 
and it is a private source of civil ac- 
tion. 

In the psychiatric evaluation of the 
traditional doctrines of substantive law 
and procedure, considerable emphasis 
has been placed upon the necessity of 
preparing revisions of the criminal 
code looking toward a more rational 
method of treating the offender and a 
more adequate means of delimiting 
those behaviors regarded as properly 
invoking the punitive responses of the 
criminal law as opposed to the response 
of holding the accused socially unac- 
countable for his behavior. What has 
been sought, in the latter instance, is 
some sort of verbal formula regarded 
as workable by judge, psychiatrist, psy- 
chologist and lawyer, which at once 


meets the test of semantic clarity in 
disciplines whose foci seldom converge, 
and contemporaneously express a soci- 
etally-derived legislative standard of 
where a demarcation line must be 
drawn. 

During the past twenty years, the 
resources of applied psychology have 
been invoked in this regard to guaran- 
tee the integrity of fact-finding pro- 
cedures. Although advocacy of GSR, 
truth serum, and other similar tech- 
niques for use in trial proceedings, 
appears perennially, the use of these 
resources has been limited, where used 
at all, to preliminary investigatory 
phases of fact-finding. In fact, it may 
be stated that, with the exception of 
cases involving testamentary capacity, 
the domain of criminal law appears to 
have almost exclusively pre-empted the 
field of forensic psychology and foren- 
sic psychiatry. 

Perhaps it is time to question the 
wisdom of such narrow delimitation of 
psychological interest as hereinabove 
indicated, for psychological re-evalu- 
ation of the bases of the non-criminal 
substantive law appears to be indicated 
for at least three reasons. In the first 
place, in terms of volume of cases 
alone, criminal prosecution and pro- 
ceedings of a penal nature, while un- 
questionably attention-getting and dra- 
matic, occupy a relatively smaller 
amount of the total business of courts, 
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judiciary and the legal profession gen- 
erally, than, for instance, the extent to 
which legal facilities are utilized in 
tort claims. The observation pertaining 
to volume of court business applies 
equally to the number of individuals 
directly and indirectly involved in 
criminal proceedings, on the one hand, 
as opposed to the number of individ- 
uals involved in tort claims of all vari- 
eties. Finally, the growth of psychol- 
ogy and psychiatry as sciences and 
disciplines, and the increased popular 
sensitivity to and acceptance of some 
of the basic hypotheses of these sci- 
ences relating to human nature, de- 
mands a re-evaluation of legal rights 
and remedies in 
knowledge. 

That particular sub-division of civil 
jurisprudence which this paper seeks 
to investigate from a_ psychological 
point of view is that subsumed under 
the heading of the law of torts. As 
lawyers know so well, in summary a 


terms of current 


“tort” is a term applied to a miscel- 
laneous and more or less unconnected 
group of civil wrongdoings other than 
a breach of contract, for which a court 
of law will offer a remedy in the form 
of an action for damages; and it is 





1. Quoted from Tue Apprentice Experts, page 
4, booklet issued by the Ford Foundation, New 
York, February, 1960. 

2. See EncycLoparpia Brrrannica, the New 
INTERNATIONAL Dictionary, and Wesster’s Dic- 
tionary, 2d Edition. 





concerned with the compensation of 
losses suffered by private irlividuals 
in their legally protected interests, 
through conduct of others regarded as 
socially unreasonable. 

group of civil 
wrongs is also included under the head 


A miscellaneous 


of torts. These include direct inter- 
ference with the person, such as assault, 
battery and false imprisonment; dis- 
turbances of intangible interests, such 
as good reputation (libel, slander) ; or 
commercial or social advantage, and 
interference with property. The law of 
torts includes, too, the extremely im- 
portant actions based upon various 
forms of negligence.* 


A Rule of Law Generalizes a 
Psychological Assumption 

The body of substantive law may be 
thought of as socially enforced and 
enforceable rules relating to the con- 
sequences of defined and described be- 
havior. Adjective or procedural law is 
constituted of those rules which pro- 
vide a means whereby the consequences 
decreed by substantive law are invoked 
and effected. The essence of law, there- 
fore, consists in the fact that it is an 
institution for providing a means of 
social control. Any institution of social 
control carries with it not only certain 
philosophic assumptions concerning 
the values sought to be implemented 
(e.g., “justice”), but also certain im- 
plicit assumptions concerning “human 
nature”. A rule of law is, therefore, a 
generalization concerning human psy- 
chology to the extent to which it seeks 
(1) to describe human behavior and 
(2) by decreeing consequences to issue 
therefrom, as directive thereof. 

A somewhat abstract discussion, the- 
oretical in part, can be made more 
concrete now through an examination 
and psychological appraisal of certain 
key jurisprudential concepts to be 
found in the law of negligence. 

Let us begin this evaluation with an 
inquiry into the extent to which indi- 
vidual differences—personality differ- 
ences in the fullest sense of the word— 
are recognized as having operational 
significance in the law of negligence. 
The question then may be stated thus: 
Do the substantive rules of the law of 
negligence reflect appreciation of the 
psychological variables of motivation, 
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constitution, experience, etc., that form 
the background of an act or omission 
on the part of an individual civilly 
called to account for his behavior or 
on the part of an individual seeking 
compensation? Stated differently, this 
question may be phrased thus: To what 
extent does the law accord to an indi- 
vidual the right to a characteristic per- 
sonality of his own, the right to a 
physical deformity, the right to be 
psychotic or neurotic, the right to 
mental retardation, the right to ig- 
norance, the right to be at a given 
stage—childhood or senility—of ma- 
turational development? 

In this sense psychologically and 
legally, negligence may be defined as 
“conduct falling below the standard 
established by law for the protection of 
others against unreasonable risk of 
harm”.* The standard of conduct es- 
tablished by law required of an indi- 
vidual is that of the supposed conduct 
of a “reasonable man” of “ordinary 
prudence” under similar circumstances. 
The psychological 
manifest. 


implications are 

The “reasonable man”, so far as 
physical characteristic is concerned, is 
regarded as identical with the actor, 
under the law. Thus, the conduct in a 
given situation demanded of an indi- 
vidual cannot be conduct made impos- 
sible by reason of organ or limb im- 
pairment or other physical disability 
or weaknesses deriving from age or 
sex. Conduct must, however, be “rea- 
sonable” in the light of an individual’s 
knowledge of his infirmities. 

As regards mental capacity of the 
individual, the rule of the “reasonable 
man” shifts here from the subjective 
standard applied above to an objective 
standard. Thus, no allowance is made 
as to lack of intelligence short of actual 
extreme feeble-mindedness. 

Courts apparently make a distinction 
between such lack of mental capacity 
as might make an individual incapable 
of controlling his conduct, on the one 
hand, and mere lack of mental capacity 
to appreciate the nature and quality of 
the act, including the natural conse- 
quences expected to flow therefrom. 
Thus, acts performed in transitory un- 
consciousness (e.g., sleep) or delirium 
due to illness (e.g., epileptic convulsion 
or seizure) or involuntary intoxication 
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are regarded as performed involun- 
tarily, at a time when the individual 
possessed no mental capacity at all, 
again in the legal sense. 

In terms of psychosis and neurosis, 
and so far as negligence is concerned, 
law cases have held an “insane” persen 
liable for failure to conform ,o the 
standard of conduct requirea of a 
“sane” man. In at least one case there 
is a dictum by the courts that the de- 
fendant is not liable where his insanity 
is not brought on by his own fault! 
Rules applicable to psychotics are ap- 
plicable, a fortiori, to neurotics. 

To depart for a moment from the 
tort of negligence to certain other torts, 
it may be observed that courts have 
held psychotics liable for certain in- 
tentional torts, even though their intent 
was induced by a delusion. Where, 
however, a psychosis may impair an 
individual’s capability of entertaining 
the specific intent necessary for a par- 
ticular tort, such as deceit, malicious 
prosecution or defamation, the psy- 
chotic may not be held liable. 

The objective standard, as regards 
maturational variables, is departed 
from in the case of children and indi- 
viduals, at the other extreme, whose 
faculties have been impaired by age. 
In the case of children, the departure 
from the objective standard is ration- 
alized in terms of their inability to 
meet the standards required of adults. 
The inconsistency between this ap- 
proach and the approach of the courts 
to cases of proved inability of psy- 
chotic and mental retardates to meet 
the objective standard is apparent. 

Interestingly enough, the rule ap- 
plied to children is conduct “expected 
of children of like age, intelligence and 
experience”. The individual capacity 
of the particular child to appreciate 
the risk and form a reasonable judg- 
ment is taken into account. The weight 
of authority holds that no lower arbi- 
trary age limit may be set, below which 
children will be held incapable of com- 
mitting negligence. Several states have 
held that an arbitrary limit will be 





3. For further statement see J. Austin, Lzec- 
TURES ON JURISPRUDENCE (5th Edition, London 
1863) page 914 ff.; T. E. Holland, Evements or 
JURISPRUDENCE (10th Edition, Oxford 1906) page 
320 ff.; and F. Pollock, Law or Torts (8th 
Edition, London 1907) page 18 ff. 

4. William L. Prosser, Hanppook or THE Law 
or Torts (1941) page 175. 
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adhered to. Thus, in Pennsylvania and 
Washington, for example, a child un- 
der five years of age is not responsible 
for his tortious acts; in Louisiana, the 
age has been set at six years of age; 
and Illinois, relying on the common 
law analogy as to crimes, has set a 
minimum age of seven years. In this 
connection, Prosser® states: 


Undoubtedly, there is an irreducible 
minimum, perhaps somewhere in the 
neighborhood of three years of age, but 
it can scarcely be fixed by any rules 
laid down in advance, without regard 
to the particular case. There is even 
more reason to say that there is no 
arbitrary maximum age, beyond which 
a minor is held to the same standard 
as an adult. 


Let us consider still another psy- 
chological factor now, namely, the area 
of perceptual and experiential vari- 
ables. The duties imposed by the law 
of negligence are heedless of the per- 
sonality variables that appear to be 
operative in perception, learning and 
remembering. Thus, an individual’s 
mental, emotional and motivational 
state notwithstanding, he is required to 
give to his immediate environment the 
selective attention required of a stand- 
ard reasonable man, unpossessed by 
any emotional disturbances or motiva- 
tional strivings. Negligence may con- 
sist in failing to look or failing to 
observe what is visible. An individual 
is required to remember what a stand- 
ard man would remember, and for as 
long as a standard man would re- 
member, 

In terms of past experience, the law 
of negligence requires an individual to 
have learned at least the following: 


The law of gravity, the fact that fire 
burns and water will drown, that in- 
flammable objects catch fire, that a 
loose board will tip when it is trod 
upon, the ordinary features of weather 
to which he is accustomed . . . the 
amount of space he occupies, the prin- 
ciple of balance and leverage as ap- 
plied to his own body, and the limits 
of his own strength . . . the traits of 
common animals, the normal habits, 
capacities and reactions of other hu- 
man beings, including their propensi- 
ties toward negligence and crime, the 
danger involved in explosives, moving 
machinery, slippery surfaces and fire- 
arms ., .® [and many other things]. 


While the above represent minimal 
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objective standards, deviations from 
which are not accorded legally opera- 
tive significance, individual differences 
are accorded significance in law where 
knowledge, skill and intelligence are 
possessed by an individual superior to 
that of an ordinary person. Thus, for 
example, an unusually skilled techni- 
cian is under a duty to use care which 
is reasonable in the light of his special 
ability, while an ordinary mechanic 
may not be under such a great duty of 
care. 


To be held answerable in damages 
at law for failing to maintain a stand- 
ard of behavior is equivalent to a com- 
mand by the law to live up to that 
standard. As regards the matter of 
negligence, in terms of the theory of 
“the reasonable man” if a person must 
pay damages for the reason that his 
deviant behavior was the proximate 
cause of an injury to another, it ap- 
pears that he is also enjoined by law 
to possess at least normal intelligence, 
an accurate self-image (physically and 
psychologically), to be free of psycho- 
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tic or neurotic personality trends (let 
alone outright neurosis or psychosis), 
and to function cognitively and _per- 
ceptually in a manner unrelated to mo- 
tivational drive, constitutional make- 
up, and any of the historical accidents 
of social and psychological environ- 
ment recognized as shaping cognitive 
and perceptual modes. Of course, all 
of this is psychologically questionable, 
as shown by studies forty and more 
years old. 

The volume of negligence litigation 
in the United States has attained stag- 
gering proportions. To some extent, 
this is a by-product of the increased 
complexity and mechanization of con- 
temporary civilization as contrasted 
with mid-nineteenth century, when the 
main body of the law of negligence 
underwent its first, and most impor- 
tant, flush of development and elabora- 
tion. At that crucial time, when the 
objective standard was formulated by 
the English (and later, American) 





5. Ibid., page 183 ff. 
6. Op. cit., page 233. 
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ourts, psychiatric and psychological 
oncepts now regarded as almost plati- 
tudinous would have been totally re- 
jected as alien to the then current con- 
ceptions of psychology and _psycho- 
pathology. A century of jurisprudence 
that only with difficulty accepted the 
radical implications of the McNaghten 
Rule in criminal cases, was hardly 
aware—much less could it be accepting 

of the implications for the law of 
negligence raised in the area of per- 
sonality and perception by the modern 
experimental data of Bruner, Postman, 
Witken and Klein. Perhaps only the 
contemporary statistical tools of psy- 
chology and its “deplorable obsession” 
with measurement of individual differ- 
ences could have adequately conveyed 
how the “reasonable man” of the law 
is perhaps an unreasonable and un- 
scientific myth. 

The failure of the laws of torts to 
take the “personal equation” into ac- 
count has been justified by outstanding 
jurists on three chief grounds. First, 
it is widely argued that under the 
functional division between court and 
jury, it is the jury that determines 
whether the objective standard has 
been met in each particular case; and 
that, characteristically, it is the jury 
that will approach its determination 
more with a view to doing substantial 
justice between the parties, based upon 
its evaluation of them, than to effectu- 
ate the subtleties of the law, as a judge 
is expected to do. This assertion would 
have greater force if evidence could 
be introduced bearing on some of the 
psychological variables already men- 
tioned. However, under the present 
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state of the law, this evidence would 
be termed objectionable and be ex- 
cluded. 

In further support of the objective 
standard, it is also asserted that a sub- 
jective standard would be too indefi- 
nite, too subject to doubt and surmise, 
the court not being an appropriate 
forum for the determination of such 
variables as temperament, intellectual 
capacity, etc. This observation loses 
much force, however, when consider- 
ing the fact that a judge and jury pass 
upon precisely all of these questions in 
criminal cases involving determination 
of the existence of general and specific 
intent. 

Another reason—perhaps, the most 
important—adduced for refusing to 
depart from the standard of the “rea- 
sonable man” has been stated as fol- 
lows by Justice Holmes: 


If, for instance, a man is born hasty 
and awkward, is always hurting him- 
self or his neighbors, no doubt his 
congenital defects will be allowed for 
in the Courts of Heaven, but his slips 
are no less troublesome to his neigh- 
bors than if they sprang from a guilty 
neglect. His neighbors accordingly re- 
quire him, at his peril, to come up to 
their standard, and the Courts which 
they establish decline to take his per- 
sonal equation into effect.? 


Mr. Justice Holmes’ epigrammatic 
view may be reduced to the following 
proposition: (1) the existence of guilty 
neglect is the desirable criterion for 
assessing compensatory damages; (2) 
an act not due to guilty neglect, but 
due to an “inborn” personality char- 
acteristic, may be as injurious as an 
act of guilty neglect; (3) where an act, 
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performed by an individual who is in- 
capable of acting differently, would be 
considered an act of guilty neglect if 
done by one capable of acting differ- 
ently, damages must be paid. Holmes’ 
assumption is that, as between the 
party who injures and the party who 
is injured, it is justice that the party 
who injures must pay, The objective 
standard of guilt—or reasonable care 
—intervenes as a limiting principle. 

But we know that the concept of 
“guilt” is not hoary with tradition in 
the realm of the law. The principle of 
strict liability for certain torts pre- 
ceded the law of negligence by many 
years, and still exists. In recent times, 
the concept of negligesce in employ- 
ment situations, for example, has been 
superseded by the concepts underlying 
workman’s compensation, which is not 
at all concerned with the issue of neg- 
ligence or contributory negligence. 

Proposals have frequently been made 
for the administration of claims aris- 
ing from vehicular accidents (the ma- 
jority of negligence cases) in a manner 
similar to the administration of work- 
man’s compensation cases. It is here 
submitted that, in view of the basically 
unsound psychological assumptions re- 
quired and perpetuated by the law of 
negligence through its “reasonable 
man” test, insightful psychologists with 
the sound help of lawyers may fruit- 
fully turn their attention to helping 
formulate institutions and verbal for- 
mulae for the administration of claims 
that will at once serve the ends of jus- 
tice and approach several steps closer 
to psychological realities. 





7. Oliver Wendell Holmes, Taz Common Law 
(1881), page 108. 
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Developing the Prestige of 


the Hearing Examiner 


Although the hearing examiners in the federal administrative agen- 
cies handle cases that in many instances are as complex and important 
as those brought before the federal district courts, the pay-scale of the 
examiners remains far below the amount necessary to attract and hold 
competent men to perform these duties. Mr. Rhyne urges prompt 
action in the new Congress to remedy this situation. 


by Charles S. Rhyne * of the District of Columbia Bar 


OnE OF THE matters in which the 
incoming national administration has 
expressed special interest, in advance 
of taking office, is effectuating improve- 
ment of the process of the federal ad- 
ministrative agencies. ! 

During the past six years, numerous 
important groups, including the House 
Legislative Oversight Subcommittee, 
the Senate Subcommittee on Adminis- 
trative Practice and Procedure, the 
President’s Conference on Administra- 
tive Procedure and the Hoover Com- 
mission, have been engaged in studies 
of administrative proceedings in the 
federal regulatory agencies, the meas- 
ures needed to eliminate abuses and 
the means to make the proceedings 
more effective. 

Out of the many problems covered 
in these studies, there have developed, 
as might be expected, differing points 
of view and proposals and some con- 
troversy in particular areas. Singularly, 
however, there has been unanimous 
agreement that the hearing examiner, 
who serves as trial judge and applies 
agency policy for the regulatory agen- 
cy, plays a key role in the administra- 
tive process. Representative Oren Har- 
ris, Chairman of the House Legislative 
Oversight Subcommittee, recently 


stated; 


184 


In the course of these studies and 
hearings it has become apparent, and 
practically all witnesses have agreed 
that the hearing examiner is of central 
and crucial importance to the success 
and integrity of agency adjudication. . . 
Our studies in fact demonstrated that 
the role and effectiveness of the hear- 
ing examiner cut across and had an 
impact upon a large proportion of the 
basic problems affecting the regulatory 
agencies. 


Along similar lines, Judge E. Barrett 
Prettyman of the United States Court 
of Appeals for the District of Colum- 
bia Circuit, in his excellent and impor- 
tant recent book on Trial by Agency, 
noted that the Attorney General’s Com- 
mittee on Administrative Procedure of 


1941 had 


. .. rightly expressed the view that the 
heart of formal administrative adjudi- 
cation is the recognition of the im- 
portance of the hearing officer—that is, 
by the salary paid, the independence 
encouraged and accorded, and the im- 
portance attached io his decisions. 


Judge Prettyman further stated: 


The President’s Conference made a 
thorough examination of the hearing 
officer problem. As so many inquirers 
have concluded, this is the key to 
adjudication, just as the competence 
of the trial judge is the key to judicial 
performance.* 


American Bar Association Journal 


Importance of 
Hearing Examiners 

These conclusions must be obvious 
to anyone who is familiar with admin- 
istrative proceedings in the modern 
federal regulatory agencies. In those 
proceedings, which have a vital impact 
upon major industries, upon individual 
and property rights and upon our en- 
tire economy, the hearing examiners 
sit as trial judges and expounders of 
agency policies in cases involving com- 
plex and technical issues of fact and 
law, which are of a magnitude, com- 
plexity and importance equal to that 
involved in the highest level of pro- 
ceedings coming before the federal 
district courts. 

One of the urgent problems, there- 
fore, is how to make these proceedings, 
which admittedly are protracted, more 
expeditious and more manageable. The 
role of the hearing examiner is central, 





1. At a press conference November 10, 1960, 
the President-Elect, Senator John F. Kennedy, 
announced that he had asked former Dean 
Landis of the Harvard Law School for a study 
and report, in December, on the federal admin- 
istrative agencies with a view “to maximizing 
the effective dispatch" of their business. New 
Yorx Trmes, November 11, 1960, page 20. 

2. Statement submitted on June 24, 1960, to 
the Special Subcommittee of the House Post 
Office and Civil Service Committee on Super- 
grades in Federal Government. 

3. Trtat By AcEency, pages 45-46, 49. 





since the important key to the solution 
of this problem lies in the fairness 
and intelligence with which the hearing 
is conducted and the control exerted 
over the size and quality of the hearing 
record. Here there is no substitute for 
the leadership, guidance and firm con- 
trol which may be provided by a fair 
and competent hearing examiner who, 
in addition, has the capacity to make 
good use cf techniques designed to 


eliminate unnecessary delays and to 


shorten proceedings—such as the pre- 
hearing conference and proceedings in 
the nature of discovery. 

Another major factor in making the 
complicated contested cases manage- 
able is the presence of a comprehensive 
and helpful initial decision based ob- 
jectively on the record and written by 
the hearing examiner who presided 
over the hearing and who has lived 
with the case from the beginning. The 
writing of such a decision calls for the 
talents expected of a good appellate 
judge. Any lawyer who is familiar 
with the work of our major regulatory 
agencies knows that it would be a 
physical impossibility for the members 
of the regulatory boards or commis- 
sions to make a personal study of the 
entire voluminous records in the cases 
which come before them for final de- 
cision. But their important and diffi- 
cult task of making decisions which 
are both intelligent and durable be- 
comes far more manageable if the 
boards and commissions have the bene- 
fit of a clear and comprehensive initial 
decision by the presiding examiner. 
This decisional role of the hearing 
examiner is of particular importance 
to the private practitioner who has a 
stake in maintaining and improving 
the effectiveness of a system in which 
the final decision issued by the Com- 
mission is based upon the record, in- 
cluding the briefs of the parties and 
the initial decision of the presiding 
examiner. The importance of this point 
will be readily appreciated by the Bar, 
which fought and won, with the adop- 
tion of the Administrative Procedure 
Act, a long battle to get away from the 
“institutional decision system”. Under 
that system the hearing examiner was 
frequently by-passed, and the agency 
determination was prepared by anony- 
mous staff subordinates who were un- 


seen by the litigants and to whom the 
parties had no opportunity to address 
their arguments. That system obvious- 
ly was not calculated to create in the 
parties a feeling of confidence that 
they had been accorded a fair hearing. 


Need for More 
Compensation 

It must be obvious to all who are 
interested in improving and accelerat- 
ing the administrative hearing process 
that requires 
hearing examiners of top-notch caliber. 


effective performance 
The Bar has a special interest in urg- 
ing the establishment of conditions 
that will enhance the prestige of the 
hearing examiner and thereby assist 
the Federal Government to recruit, at- 
tract and retain as hearing examiners 
lawyers of the highest degree of com- 
petence. Prompt legislative authoriza- 
tion for increasing the compensation 
of hearing examiners to a level com- 
mensurate with their role and responsi- 
bilities would make a major and long 
overdue contribution to this end. Rep- 
resentative Oren Harris has recently 
strongly underlined the importance of 
such a step, in the following statement: 


Because of the central role played by 
hearing examiners in the administra- 
tion of the statutes within the jurisdic- 
tion of the House Committee on Inter- 
state and Foreign that 
Committee has a serious and substan- 
tial interest in measures designed to 
create the conditions which will make 
it possible to attract and retain the 
highest possible caliber of men as 
hearing examiners. . . 

It is our belief that an increase in 
the compensation provided for hearing 
examiners in regulatory 
agencies, to a level commensurate with 
their complex and important duties 
and responsibilities, will constitute a 
major step forward toward the objec- 
tives outlined above.* 


Commerce, 


the major 


Unfortunately, in spite of the good 
intentions of Congress when it enacted 
Section 11 of the Administrative Pro- 
cedure Act, the compensation of hear- 
ing examiners in the Federal Govern- 
ment has fallen behind that provided 
for other top agency personnel and a 
serious imbalance has been created. In 
recent years supergrade positions at 
levels of GS-16, GS-17 and GS-18 have 
been allocated to top legal and techni- 
cal staff in the regulatory agencies. 
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However, supergrades have never been 
allocated to hearing examiner posi- 
tions. Accordingly the maximum hear- 
ing examiner grade today is GS-15, 
with compensation at $13,730 in the 
beginning step. The imbalance in the 
compensation level provided for hear- 
ing examiners is strikingly illustrated 
when it is noted that hearing commis- 
sioners of the United States Court of 
Claims, whose functions are generally 
comparable, currently receive a salary 
of $19,000 per year, by act of Congress. 
Because of this imbalance, the Chair- 
man of the Civil Service Commission 
addressed a historic letter on Febru- 
ary 25, 1960, to the Chairmen of the 
Senate and House Judiciary and Civil 
Service Committees calling the atten- 
tion of Congress to the serious problem 
resulting from the growing inadequacy 
of compensation for hearing examiners 
and recommending that the entire mat- 
ter be reviewed by Congress. The 
American Bar Association, of course, 
has been working vigorously toward 
this end, commencing with the adop- 
tion of a resolution by the House of 
Delegates in 1957 urging the enactment 
of legislation to compensate hearing 
examiners at the GS-18 super-grade 
level, and during the past three years 
a number of different bills have been 
introduced in Congress proposing com- 
pensation for hearing examiners at this 
level. Unfortunately, none of these bills 
have yet been brought to hearing. 
The most recent development in this 
area occurred last June, when the Sub- 
committee on Supergrades of the House 
Post Office and Civil Service Commit- 
tee, under the chairmanship of Repre- 
sentative James C. Davis, announced 
the scheduling of hearings for the 
latter part of that month to consider, 
among other problems, the matter of 
supergrades for hearing examiners. 
Due to the press of other urgent busi- 
the Davis Subcommittee was 
compelled to postpone the scheduled 


ness, 


hearings and the adjournment of Con- 
gress made it necessary for further 
consideration of this matter to go over 
to the next session. However, prior to 
adjournment, there were filed with the 
committee a large number of strong 
statements from 


important sources, 





4. Statement to Subcommittee on Supergrades 
in the Federal Government, supra. 
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supporting increased compensation for 
hearing examiners in the major reg- 
ulatory agencies. These included the 
statement by Representative Harris, 
already referred to, and statements 
by the chairmen of the Federal Trade 
Commission, the Federal Power Com- 
mission, the Civil Aeronautics Board 
and the National Labor Relations 
Board supporting supergrades for their 
hearing examiners. 

Students of the administrative proc- 
ess recognize, of course, that the im- 
provement of the quality of adminis- 
trative justice cannot be brought about 
by any one measure. But there can be 
little doubt that the simple step of in- 
creasing the compensation of hearing 
examiners to a level commensurate 
with the importance of their functions 
would make a major contribution in 
this area, and this proposal is ripe for 
action now. 

Judge E. Barrett Prettyman has 
stated that “... administrative law is 
important, indeed...it is the most 
important category of law current in 
our land”. Can there be any doubt 
that the Bar has a vital interest in 


seeking the establishment of conditions 
that will insure that hearing examiners 
who conduct these important adminis- 
trative proceedings will be of the high- 
est possible stature? Further strength- 
ening the status of hearing examiners 
and enhancing the dignity of their of- 
fice is but the logical sequence of the 
refornis initiated by the Administrative 
Procedure Act. As the Supreme Court 
has said of that Act (in Universal 
Camera Corp, v. N.L.R.B., 340 U. S. 
474, 494), “enhancement of the status 
and function of the trial examiner was 
one of the important purposes for ad- 
ministrative reform”. 

By enacting, in 1946, the Adminis- 
trative Procedure Act, which separated 
the adjudicatory from the other func- 
the federal administrative 
boards and commissions and provided 
for the selection and appointments of 


tions of 


impartial hearing examiners, Congress 
clearly elevated the importance of the 
role of the hearing examiner. A next 
logical, culminating step in carrying 
out one of the policies of the Adminis- 
trative Procedure Act is to provide the 
hearing examiners with compensation 
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SHAKESPEARE 


WRITE 


SHAKESPEARE 


o 
For OVER three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 


Now you can judge for yourself, from the evidence 
contained in the series of Journal articles “Shakespeare 


Cross-Examination.” 


In response to requests from several hundred Journal 
readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
any money. We shall bill you when you receive your order. 
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Charles S. Rhyne was President 
of the American Bar Association in 
1957-1958. He is the author of sev- 
eral books on administrative law 
and is currently Chairman of the 
Association’s Committee on World 


Peace Through Law. 





commensurate with their responsibil- 
ities. 





5. Trtat By AGENCY, page 11. 
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Cuba’s Seizures of American Business (Part Il) 


This is the concluding portion of Mr. Allison’s article on some of 
the legal problems raised by the seizures of American property in 
Cuba by the Castro regime. The first portion of the article appeared 


in the January issue of the Journal. 


by Richard C. Allison * of the New York Bar (New York City) 


IN THE first part of this article the 
actions of the Cuban Revolutionary 
Government affecting American busi- 
It was indicated 
that investors seeking legal redress of 


ness were reviewed. 


their losses are confronted with the 
rule of sovereign immunity and the 
act of state doctrine. 


Sovereign Immunity 

Under the principle of sovereign im- 
munity a government may not be sued, 
either in its own courts or in the courts 
of a foreign nation, without its con- 
sent. This rule has deep historic roots 
and for most practical purposes it must 
be regarded as a bar to direct legal 
proceedings against the Cuban Govern- 
ment. However, the thrust of the rule 
has been limited in recent years by 
both the United States Department of 
State and the United States Supreme 
Court. In 1952! the State Department 
went on record as favoring a restric- 
tive application of the sovereign immu- 
nity rule. The Department’s official 
policy today is not to intervene on 
behalf of foreign governments sued in 
the courts of the United States when 
the suit arises from commercial activi- 
ties of the foreign government. At the 
request of the foreign government, 
however, the Department will make a 
“suggestion of immunity” to the court 
in cases where the claim against the 
foreign government involves an action 
taken by it in the performance of a 
governmental function. 

The United States Supreme Court, 


a 


in the case of National City Bank of 
New York vy. Republic of China,** 
imposed a further limitation on the 
rule. In the Nationalist 
Chinese Government sued the National 
City Bank to recover a $200,000 de- 
posit. The bank, which held $1,634,432 


of overdue promissory notes of the 


that case, 


Republic of China, counterclaimed in 
this amount and the Chinese Govern- 
ment pleaded its sovereign immunity 
in opposition to the counterclaim. The 
Supreme Court held that the counter- 
claim, to the extent of the $200,000 
sought by the Chinese Government, 
could be interposed despite the sover- 
eign immunity rule. 

In addition to the immunity which 
still clearly exists with regard to pub- 
lic acts of foreign governments, there 
is a secondary principle that, even if 
a government may be sued and a judg- 
ment obtained against it, its property 
is immune from execution and levy.** 
Thus, although the judgment consti- 
tutes formal evidence of the claimant’s 
right to recover and solidifies his moral 
position, effectual relief still depends 
on the willingness of the sovereign to 
pay. 

Direct legal action against the of- 
fending government is not ordinarily 
a feasible approach and the claimant’s 
alternative is to request his own gov- 
ernment to prosecute the case on the 
international level.*4 This means the 
preparation of a claim and its sub- 
mission to the United States Depart- 
ment of State, which, if it finds the 
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claim proper, will then present it to 
the foreign government through diplo- 
matic channels. If in the instant situa- 
tion the Cuban Government ignores or 
rejects the claim, there is no immediate 
further legal recourse available. The 
United States Government might com- 
mence an action in the International 
Court of Justice, but the court would 
not be able to assume jurisdiction in 
the absence of agreement by the Cuban 
Government to submit the matter to 
adjudication. 

Of course, there are other possible 
routes to a solution of American claims 
including direct negotiation and adju- 
dication by specially constituted claims 
commissions. In several instances mul- 
tiple international claims of American 
citizens have been resolved by the so- 
called en bloc settlement exemplified 
by the negotiation between the United 
States Department of State and the 
Yugoslav Government in 1949. It hap- 
pened that the Yugoslavs had $47 mil- 
lion in the United States which was 
blocked by our Government, a fact 
that contributed materially to the ef- 
fectuation of a settlement. A global 
settlement of all American claims was 
made in exchange for a $17 million 
payment by the Yugoslavs. American 





31. 26 Dept. State Bull. 984 (1952); Bishop. 
New United States Policy Limiting Sovereign 
Immunity, 47 Am. J. Int. L. 93 (1953). 

32. 348 U. S. 356 (1955). 

33. See New York and Cuba Mail S. S. Co. v. 
Republic of Korea, 132 F. Supp. 684, 687 
(S.D.N.Y. 1955); Bishop, supra note 31, at 102. 

34. United States v. Diekelman, 92 U. S. 520 
(1876). 
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legislation®® created a Foreign Claims 
Settlement Commission to hear and de- 
termine claims. 

The suggestion is sometimes made 
that international arbitration machin- 
ery be set up to hear and decide com- 
mercial disputes and that claimants be 
permitted to institute arbitration pro- 
ceedings in their own right against for- 
eign governments.*® There is already 
in existence the Permanent Court of 
Arbitration which is almost wholly 
quiescent but which might be revital- 
ized for such a purpose if internation- 
al agreement could be obtained. 


Act of State Doctrine 

What about trade with Cuba today? 
Can Cuban commodities be effectively 
excluded from the world market by 
litigation or threatened litigation? 

Because of the doctrine of sovereign 
immunity it is difficult for the former 
owner of confiscated property to make 
a direct attack against the confiscation 
and it is impossible for him to recover 
what he regards as his own property, 
now in the hands of third persons to 
whom the confiscating government has 
transferred it, as long as the property 
remains within the confiscating nation. 
However, where the confiscated enter- 
prise markets a product such as oil, 
agricultural products or minerals which 
are exported by the producing coun- 
try, an opportunity may be available 
for the former owner to test the valid- 
ity of the expropriation in foreign 
courts by suing to recover the product 
or its value from those who have re- 
ceived it in international trade. Suits 
of this character have followed in .the 
wake of several international expropri- 
ations including the seizures by Iran 
of Anglo-Iranian Oil Company, by In- 
donesia of Dutch tobacco properties, 
by Spain of French potash companies 
and by Mexico of American property. 
Whether suits of this nature will be 
successful in the context of the Cuban 
seizures is largely dependent, at least 
in the United States, upon whether the 
act of state doctrine is applied. 

The substance of this doctrine in the 
words of our Supreme Court** is that 
“_.. the courts of one country will not 
sit in judgment on the acts of the gov- 
ernment of another done within its 
own territory”. 


The effect of the act of state doctrine 
is to extend the sovereign immunity 
rule to actions between private liti- 
gants unless the State Department in- 
dicates to the court in which an action 
is commenced that it has no objection 
to the case being adjudicated. The 
policy underlying the doctrine has 
been attributed to considerations of 
comity and a desire to avoid legal con- 
tests which would tend to “vex the 
peace of nations”, Its practical results 
can be illustrated by reference to sev- 
eral cases decided by the United States 
Supreme Court: 


In Oetjen v. Central Leather Com- 
pany,**® plaintiff sued as the assignee 
of a Mexican firm to recover two large 
shipments of hides which had been 
seized from the Mexican firm by Gen- 
eral Francisco Villa, who had trans- 
ferred them to the defendant. The hides 
were in the United States when this 
action was commenced. The Court re- 
fused to pass upon plaintiff's conten- 
tion that title did not pass to the de- 
fendant by virtue of Villa’s confisca- 
tion and sale of them, stating: 


The principle that the conduct of 
one independent government cannot be 
successfully questioned in the courts of 
another is as applicable to a case in- 
volving the title to property brought 
within the custody of a court, such as 
we have here, as it was held to be in 
the cases cited, in which claims for 
damages were based upon acts done 
in a foreign country, for it rests at last 
upon the highest considerations of in- 
ternational comity and expediency.®® 


The Court indicated that the remedy 
of the former owner of the hides or 
of the person who purchased from him 
was in the Mexican courts or through 
the diplomatic arm of the United States 
Government. 


In Ricaud vy. American Metal Com- 
pany*® plaintiff was an American com- 
pany which had purchased lead bullion 
from a Mexican company in June, 
1913. In September, 1913, General 
Pereyra seized the shipment in Mexico 
and sold it to defendant. At the time 
suit was brought to test title to the 
bullion it was in the hands of the col- 
lector of customs in El Paso, Texas. 
The Supreme Court, noting that the 
Carranza Government which had been 
responsible for the seizure had been 
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recognized by the United States, fol 
lowed the act of state doctrine and 
declined to pass upon the validity of 
that government’s acts with the result 
that the plaintiff was left without a 
remedy for the recovery of its property. 

The act of state doctrine was also 
followed in Banco de Espana v. Federal 
Reserve Bank.*! The Spanish Govern- 
ment sued representatives of the United 
States Government to recover posses- 
sion of a large quantity of silver which 
had been sold to the United States in 
1938 by the Loyalist Government pur- 
suant to secret Spanish decrees. The 
successor government in Spain had 
served notice on the defendants that 
title to the silver was being contested 
but the United States Treasury never- 
theless made payment. The Court re- 
fused to disturb the transaction stating: 


. . . the validity under Spanish law of 
the secret decree . . . is not open to 
examination by us. .. It should make 
no difference whether the foreign act 
is, under local law, partially or wholly, 
technically or fundamentally, illegal. . . 
So long as the act is the act of the 
foreign sovereign, it matters not how 
grossly the sovereign has transgressed 
its own laws.42 


Although the act of state doctrine is 
firmly established in our law, it has 
been suggested with increasing fre- 
quency that it is founded on miscon- 
ceptions and that it should be strictly 
limited in its application.** Since the 
doctrine is an outgrowth of the tradi- 
tional deference of the judiciary to the 
executive branch of the Government in 
matters relating to foreign affairs, it 
has been proposed that the Department 
of State issue a statement of position 
which would encourage American 
courts to rule upon acts of foreign 
governments unless to do so would vio- 
late the principle of sovereign immu- 
nity or prejudice United States foreign 





35. International Claims Settlement Act of 
1949, 22 U.S.C.A. §1622 et seq. 

36. E.g., Domke, Arbitration in Intergovern- 
ment Economic Relations, 7 Ars. J. (n.s.) 73 
(1952); Lee, Proposal for the Alleviation of the 
Effects of Foreign Expropriating Decrees, 36 
Can. Bar Rev. 351 (1958). 

37. Underhill v. Herndndez, 168 U. S. 250 at 
252 (1897). 

38. 246 U. S. 297 (1918). 

39. Id. at 303-304. 

40. 246 U. S. 304 (1918). 

41. 114 F, 2d 438 (2d Cir. 1940). 

42. Id. at 443-444. 

43. See Resolution of the Committee on Inter- 
national Law of The Association of the Bar of 
the City of New York adopted at the Annual 
Meeting on May 12, 1959; Re, Foretcn Conrisca- 
TION IN ANGLO-AMERICAN Law 170 (1951). 
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policy. The doctrine also has staunch 
defenders** and it clearly represents 
the law of the United States today. 

A classic illustration of this type of 
case is the Anglo-Iranian Oil Company 
litigation in the courts of Italy, Japan 
and the British Crown Colony of Aden. 
Anglo-Iranian was successful in only 
one of the four principal cases, the one 
decided by the court in Aden. In that 
case, known as The Rose Mary,** a 
cargo of oil shipped from Iran after 
the expropriation was attached by 
Anglo-Iranian in Aden on the basis 
that the Iranian expropriation decree 
was confiscatory and of no effect un- 
der principles of international law. 
Various defenses were interposed in- 
cluding that of the Swiss purchasers of 
the oil who claimed to have purchased 
in good faith and without knowledge 
of plaintiff's claims. The court stated 
that this was highly doubtful in view 
of plaintiff's warnings throughout the 
world. The crux of the case, however, 
was the determination by the court 
that the expropriation decree failed to 
meet the standards of international law 
and the public policy of Aden because 
it did not provide for prompt and ade- 
quate compensation. In fact, the Iran- 
ian expropriation decree was not silent 
upon the subject of compensation. It 
provided that the Iranian Government 
“can, by mutual agreement, deposit in 
the Bank Melli Iran or in any other 
bank up to 25 per cent. of current reve- 
nue from the oil after deduction of 
exploitation expenses in order to meet 
the probable claims of the company”.*® 
The court’s comment on this provision 
was: “If it is loosely construed, and 
with every bias in favor of the defend- 
ants, I can only find that it consists of 
no more than a suggestion that at some 
future time the matter of compensation 
may be considered ...”4* Perceiving 
no genuine intention on the part of 
Iran to come forward with any actual 
payment, the court awarded the cargo 
of oil to Anglo-Iranian. 

Anglo-Iranian lost two cases in the 
Italian courts. In The Miriella*® the 
court refused to grant the company’s 
petition for sequestration of a cargo of 
oil located in Venice. The decision 
seems to be based on two grounds: 
1) the expropriation decree being 
valid under the laws of Iran, it must 
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be accepted by an Italian court (which 
sounds very much like the act of state 
doctrine) and (2) the decree did not 
violate international law since it “does 
not rule out compensation of Anglo- 
Iranian Oil Company; on the contrary 
it contains an express recognition of 
the right thereto”. The court further 
stated tha’: “any question relating to 
the amount of compensation and the 
time of its payment remains outside 
the ambit of public policy... unless 
the relevant provisions would practical- 
ly neutralize compensation so as to 
make it illusory”.4® Although the Aden 
court had found that the compensation 
provisions were so nebulous, condi- 
tional and indefinite as to be illusory, 
the Italian court declined to find 
them so. 

In the other Italian case®® the Rome 
court also held that since the Iranian 
decree recognized a right to compen- 
sation it did not violate international 
law. This court added another factor 
when it stated that the plaintiff had not 
proved that it had actually extracted 
the oil in question. This was held to 
be fatal to its claim since under 
Iranian law the extraction was neces- 
sary for plaintiff to acquire title to 
the oil. 

The Japanese courts®! also held that 
the Iranian decree was not confiscatory 
since it contemplated that some com- 
pensation would be given and the court 
would not examine its adequacy. 

Eventually the Anglo-Iranian dispute 
was settled by negotiation after Mossa- 
degh’s overthrow. A consortium of in- 
ternational oil companies agreed to take 
over the exploitation of the oil re- 
sources. Anglo-lranian received a 40 
per cent participation and a further 
promise from Iran of payments aggre- 
gating $70 million over a ten-year pe- 
riod. In addition, it received substantial 
payments from the other oil companies 
participating in the consortium.° 

The French courts have refused to 
recognize decrees of the Spanish pro- 
vince of Catalonia expropriating 
French-owned potash properties in the 
absence of a prior just indemnification. 
When potash from the expropriated 
mines was shipped into France, the 
former owners of the mines were suc- 
cessful in several instances in recover- 
ing the shipments.°* 
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Several cases were presented to the 
courts of Germany and Holland after 
the Indonesian expropriation of Dutch 
properties in 1958.54 The 1958 tobacco 
harvest which was sent to Germany 
and the Netherlands was claimed by 
the Dutch companies as their property 
on the ground that no compensation 
had been provided and that the expro- 
priation decrees were discriminatory 
in that they were aimed solely at Dutch 
nationals. In the German courts the 
German company which had acquired 
the tobacco argued that the Dutch 
companies had no property rights in 
it since they neither owned the Indo- 
nesian plantations nor had them in 
their possession when the tobacco was 
harvested in 1958, The decisions of 
the German courts went against the 
Dutch plaintiffs and were founded on 
two principles: (1) that the Dutch 
companies were unable to prove their 
ownership of the tobacco harvested in 
1958 which was shipped at a time 
when the Dutch companies were no 
longer in possession of the plantations 
and (2) that the plaintiffs had not 
tested the willingness of the Indonesian 
State to pay compensation. 

Economic their 
part in the The 
Indonesians had indicated that they 
were going to establish a tobacco trade 
center in Bremen; a decision by the 
German court in favor of the Dutch 
plaintiff would have had the practical 
effect of closing off trade in this com- 
modity between Indonesia and Ger- 
many. 


pressures played 


German decisions. 





44. Reeves, Act of State Doctrine and the 
Rule of Law, 54 Am. J. Int. L. 141 (1960). 

45. Anglo-Iranian Oil Company v. Jaffrate, 
[1953] 1 Weexry L.R. 246. 

46. Id. at 252. 

47. Id 

48. Anglo-Iranian Oil Company v. S.U.P.O.R. 
(Venice Law Court 1953), 2 Int. anp Comp. 
L. Q. 628 (1953), 1955 Int. L. Rep. 19. 

49. 2 Int. anp Comp. L. Q. at 630-631. 

50. Anglo-Iranian Oil Company v. S.U.P.O.R. 
(Civil Court of Rome 1954), 1955 Int. L. Rep. 23. 

51. Anglo-Iranian Oil Company v. The Ide- 
mitsu Kosan Co. (District Court of Tokyo 1953) 
1 Japanese Ann. Int. L. 55 (1957), 1953 Int. L. 
Rep. 305 (High Court of Tokyo). 

52. See New York Times, August 6, 1954, page 
1, column 1; New Yorx Times, October 30, 1954, 
page 6, column 3. 

53. E.g., Moulin v. Volatron, (France, Comm. 
Trib. Marseilles, 1937, 1935-37 Ann. Dig. 191 
(No. 68), affd. on appeal (France, Court of Ap- 
peal of Aix, 1939), 1938-1940 Ann. Dig. 24 (No. 
10); Société Anonyme Potasas Ibericas v. Na- 
than Bloch, France, Court of Cassation (Cham- 
bre Civile, 1939), 1938-1940 Ann. Dig. 150 (No. 
54 


). 

54. See Domke, Indonesian Nationalization 
Measures Before Foreign Courts, 54 Am. J. Int. 
L. 305 (1960) for an informative discussion of 
these cases. 


Vol. 47 189 








Cuba’s Seizures of American Business 


The Dutch court, on the other hand, 
took the view that foreign nationaliza- 
tion decrees which are confiscatory in 
nature will not be recognized and or- 
dered the tobacco turned over to the 
Dutch plaintiff. It held that the Indo- 
nesian expropriation was discrimina- 
tory since it was limited to Dutch en- 
terprises, that no provision had been 
made for effective compensation and 
that the expropriations were being 
used by the Indonesians as instruments 
of political pressure in the dispute over 
West New Guinea. 


Obviously there is much inconsis- 
tency among the foregoing cases; how- 
ever, it may not be too cynical to sug- 
gest that one of the elements consid- 
ered by each of the courts is “whose 
ox is gored?” 


Extraterritorial Effect of 
the Expropriations 

What legal effect do the Cuban ex- 
propriation and intervention decrees 
have upon property outside Cuba? 
Some of the seized companies owned 
products which had been exported, 
others had materials and equipment on 
hand in the United Siates or on order, 
and many of them had contractual 
rights outside Cuba, 


The resolutions under Law 8515° 
seem to be confined by their terms to 
the expropriation of properties within 
the Republic of Cuba. However, since 
the expropriations there have been 
communications from the Cuban Gov- 
ernment administrators to persons out- 
side Cuba which seem to indicate that 
the administrators believe the expro- 
priations had an extraterritorial effect. 

In general the legislative power of a 
nation extends no farther than its own 
boundaries and this principle has been 
widely applied with respect to confis- 
catory measures of foreign govern- 
ments.°® United States courts have 
usually followed this principle when 
foreign laws have been under consid- 
eration. A notable exception is the case 
of United States v. Pink®* in which the 
United States Supreme Court recog- 
nized a Soviet expropriation decree 
transferring the ownership of property 
in New York State to the Russian Gov- 
ernment. This decision has been wide- 
ly criticized®® and it is not likely that 


it will be extended beyond its immedi- 
ate facts which involved an intergov- 
ernmental agreement. 

The courts of New York State, which 
in the Pink case had originally refused 
to give extraterritorial effect to the 
Russian confiscation, have frequently 
denied that foreign legislation of this 
nature can transfer title to property 
located in New York.5® In addition, a 
New York statute®® expressly states 
that foreign confiscatory decrees shall 
not be recognized as affecting proper- 
ty, tangible or intangible, in New York 
State. 


Liabilities of 
Seized Companies 

One of the knottiest problems arising 
from the Cuban seizures is whether the 
shell of the seized company has a con- 
tinuing liability for debts existing at 
the time it was taken over or whether 
the Cuban Government, since it has 
the assets, must now answer for the 
liabilities of the business. 

The expropriation resolutions pro- 
mulgated under Law 851 state specif- 
ically that the Cuban Government is 
substituted in the place of the expro- 
priated companies and that the govern- 
ment succeeds to all of the “assets and 
liabilities forming the capital” of the 
expropriated companies. Similar lan- 
guage appears in Law 890. Many of 
the seized companies had outstanding 
indebtedness and other obligations of 
various sorts. The intention of the 
Cuban Government with regard to 
these liabilities is not yet clear. How- 
ever, in one recent case the govern- 
ment paid interest on peso bonds of an 
expropriated company; these payments 
were made to Cuban bondholders but 
not to the American parent company 
which holds a majority of the issue. 

Creditors of expropriated companies, 
particularly those holding substantial 
overdue obligations, are considering the 
possibility of requesting payment from 
the Cuban Government and in some 
instances have already communicated 
with the administrators of seized prop- 
erties to this end. However, one prom- 
inent Cuban law firm has intimated to 
an American creditor of an_expropri- 
ated company that, if the creditor 
should attempt to collect his claim in 
a Cuban court, the claim would ac- 
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quire a situs within Cuba which would 
subject the claim itself to expropria- 
tion under Law 851. 

If assets are available in the United 
States, it may be possible to attach 
them or to have a receiver appointed 
for the properties of the expropriated 
company. Both of these proceedings 
have been attempted recently in the 
courts of New York against Compaiia 
Cubana de Aviacién.®! Clearly, neither 
the receivership nor the attachment js 
useful unless the assets within the juris- 
diction are substantial in relation to 
the company’s liabilities. 

Many questions are currently arising 
with respect to the obligations of guar- 
antors of indebtedness of companies 
that have been seized. Generally the 
guarantor is the parent company of an 
expropriated or intervened subsidiary, 
and the problem comes up when the 
Cuban Government administrator or 
interventor repudiates the guaranteed 
indebtedness, thereby throwing the 
onus of payment upon the guarantor 
which has already seen its Cuban sub- 
sidiary swallowed up. If the obligation 
in question is a bank loan, the lending 
bank may itself have been intervened 
or expropriated. The loan may have 
been payable in the United States or 
in Cuba and likewise the guarantee 
may be payable in one place or the 
other. These situations take many forms 
and it is unwise to generalize upon 
them. However, in two recent New 
York cases payments to Cuban banks 
under guarantee arrangements were 
enjoined.®? 
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However the eventual settlement of 
the foreign claims against Cuba is 
reached—either through adjudication 
by an international tribunal or by di- 
rect negotiation—it is plain that there 
must be a settlement, and an equitable 
one, if international morality and the 
rule of law are to have any meaning. 
\ just resolution will have the widest 
implications for investors throughout 


the world and for those countries 


which so urgently need capital in order 
to progress. The spectacle of mass con- 
fiscations by the government of a 
civilized, friendly country only ninety 
miles from the shoreline of the United 
States is not reassuring to those con- 
sidering new or expanded foreign in- 
vestments, 

Viewed realistically, the prospects 
are not good for a settlement with the 
Cuban Government on the basis of fair 
compensation for the despoiled owners 
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of the vast American properties which 
have been seized. Cash payments would 
impose an extremely heavy, if not in- 
tolerable, financial burden upon the 
Cuban economy and the Cuban people. 
It would seem that the only feasible 
alternatives are the restoration of the 
confiscated properties to their rightful 
owners or a combination of payment 
in some cases and specific restitution 
in others, 


Issues Certificates of Compliance 


The publishers of the following law 
lists and legal directories have received 
Certificates of Compliance from the 
Standing Committee on Law Lists of 
the American Bar Association for their 
1961 editions: 


Commercial Law Lists 
A. C. A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 
AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
Suite 1417 East Ohio Building 
Cleveland 14, Ohio 
Tue B. A. Law List 
The B. A. Law List Company 
415 Colby-Abbot Building 
Milwaukee 2, Wisconsin 
THe CLearRInG House QUARTERLY 
Attorneys’ National Clearing 
House Co. 
3539 Hennepin Avenue 
Minneapolis 8, Minnesota 
THe Cocumsta List 
Columbia Directory Company, Inc. 
320 Broadway 
New York 7, New York 
THE COMMERCIAL Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 
Tue C-R-C Atrorney Directory 
The C-R-C Law List Company, Inc. 
15 Park Row 
New York 38, New York 


FORWARDERS List oF ATTORNEYS 
Forwarders List Company, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 

THE GENERAL Bar 
The General Bar, Inc. 

The Bar Building 
36 West 44th Street 
New York 36, New York 

THE INTERNATIONAL LAWYERS 

International Lawyers Company, 
Inc. 

33 West 42d Street 

New York 36, New York 

THE NATIONAL List 
The National List, Inc. 

122 East 42d Street 
New York 17, New York 

Ranp McNAtty List or BANK 
RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 

Wricut-Hoimes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 

AMERICAN BANK ATTORNEYS 

Capron Publishing Corporation 

8 Grove Street 

Wellesley 81, Massachusetts 
THE AMERICAN Bar 

The James C. Fifield Company 

121 West Franklin 

Minneapolis 4, Minnesota 


THe ATToORNEYs’ REGISTER 
The Attorneys’ Register Publishing 
Co., Inc. 
Munsey Building 
Baltimore 2, Maryland 
THE Bar REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit, New Jersey 
CAMPBELL’s List 
Campbell’s List, Inc. 
Campbell Building 
905 Orange Avenue 
Winter Park, Florida 
INTERNATIONAL TRIAL LAWYERS 
Directory Publishers, Inc. 
84 South Cherry Street 
Galesburg, Illinois 
THE Lawyers DIRECTORY 
The Lawyers Directory Publishers 
607 East Market Street 
Charlottesville, Virginia 
Tue Lawyers’ List 
The Law List Publishing Company, 
Inc. 
521 Fifth Avenue 
New York 17, New York 
MARKHAM’S NEGLIGENCE COUNSEL 
Markham Publishing Corporation 
Markham Building 
66 Summer Street 
Stamford, Connecticut 
Russevy Law List 
Russell Law List 
35 Grove Street 
New Canaan, Connecticut 
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General Legal Directory 
MarRTINDALE-HUBBELL Law DIRECTORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit, New Jersey 


Insurance Law Lists 
Best’s RECOMMENDED 
INSURANCE ATTORNEYS 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 38, New York 
Hine’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
P. O. Box 71, 443 Duane Street 
Glen Ellyn, Illinois 
THE INSURANCE BaR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 
Unperwriters List oF TRIAL COUNSEL 
Underwriters List Publishing 
Company 
308 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 
THE PropaTte CouNsEL 
Probate Counsel, Inc. 
First National Bank Building 
Phoenix, Arizona 
SuLLIVAN’s ProBaTE DirEcTORY 
Sullivan’s Probate Directory, Inc. 
84 South Cherry Street 
Galesburg, Illinois 


State Legal Directories 

Publisher— 

The Legal Directories Publishing 
Co., Inc. 

1072 Gayley Avenue 

Los Angeles 24, California 

ALABAMA, FLORIDA AND GEORGIA 
LecAL DIRECTORY 

ARKANSAS, LOUISIANA AND MIsSISSIPPI 
LEGAL DirEcTORY 

CAROLINAS, VIRGINIAS AND DIsTRICT 
oF CoLumBiA LEGAL DirRECTORY 

Ituinots LecaL DirEcToRY 

InpIANA LEGAL DIRECTORY 

Iowa Leca DirEcTorY 

Kansas Lecat Directory 

KENTUCKY AND TENNESSEE LEGAL 
DirREcTORY 

MIcHIcAN LEGAL DirEcTORY 

Minnesota, NespraskKA, NoRTH 
DakoTA AND SoutH DaKOTA 
LecaL DirEcTORY 

Missour! LEGAL DIRECTORY 

MowuntTAIN STATES LEGAL DiRECTORY 
(For the States of Colorado, Idaho, 
Montana, New Mexico, Utah and 
Wyoming) 

New ENGLAND LEGAL DirEcTORY 
(For the States of Connecticut, 
Maine, Massachusetts, New Hamp- 
shire, Rhode Island and Vermont) 

New York, DELAWARE, MARYLAND 
AND New Jersey LecAL DirEcTORY 

Outro Lecat Directory 


OKLAHOMA LEGAL DirREcTORY 

Paciric Coast LecaL Directory 
(For the States of Alaska, Arizona, 
California, Hawaii, Nevada, Oregon 
and Washington) 

PENNSYLVANIA LEGAL DIRECTORY 

Texas LEGAL DirEcTORY 

Wisconsin LecAL DirEcTORY 


Foreign Law Lists 

ButTTeRWworRTHS Empire Law List 

Butterworth & Company 

(Publishers ) Ltd. 

88 Kingsway 

London, W. C. 2, England 
CANADIAN Law List 

Canada Law Book Company 

76 Pearl Street 

Toronto 1, Ontario, Canada 
CARSWELL’s DIRECTORY OF 

CANADIAN LAWYERS 

The Carswell Company Limited 

145-149 Adelaide Street West 

Toronto 1, Ontario, Canada 
THE INTERNATIONAL Law List 

L. Corper-Mordaunt & Company 

Pitman House, Parker Street 

London, W. C. 2, England 
KIMeE’s INTERNATIONAL 

Law DirREcTORY 

Kime’s International Law Directory, 

Ltd. 
107 St. Alban’s Road 
Watford, Herts., England 





SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 

The enrollment of the Section ad- 
vanced to 11,072 members by the end 
of the calendar year 1960 and the Sec- 
tion continues to be the largest of the 
American Bar Association. For this 
attainment we should recognize the 
stimulating effect of The Business Law- 
yer and its many contributors as well 
as the splendid efforts of the Member- 
ship Committee under the leadership 
of E. Nobles Lowe as Chairman and 
Bryce M. Fisher as Vice Chairman, 
who have been assisted by our staff 
at Section Headquarters under the di- 
rection of Farrington B. Kinne. 

The Annual Meeting of the Section 
will be held in St. Louis between 
August 4 and 9, in conjunction with 
the Annual Meeting of the Associa- 
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tion. The program of the Section at 
the meeting is being developed by the 
Program Committee under the leader- 
ship of Charles W. Steadman of Cleve- 
land. His committee has arranged for 
Section Headquarters in the Chase- 
Park Plaza Hotel which will also be 
the Headquarters for the Association. 
Members of the Section who desire ac- 
commodations in St. Louis, convenient 
to the Section meetings are urged to 
send their requests for space in that 
hotel promptly to the American Bar 
Association Meetings Department in 
Chicago. The committee has also en- 
gaged the Chase Club for the second 
Annual Dinner Dance of the Section 
which will be held on Monday, August 
7, and is making arrangements fer sev- 
eral nationally known speakers for the 
program. 

Pursuant to the By-Laws of the Sec- 
tion, a nominating committee has been 
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appointed to recommend candidates 
for the offices of Chairman-Elect and 
Secretary and for vacancies in the 
Council which are ‘to™be: filled at the 
annual meeting of Section members. 
The committee is composed of Loyd 
Wright, of Los Angeles, Ray Garrett, 
of Chicago, and George C. Seward, of 
New York City, who will serve as 
chairman. 


The Council of the Section will meet 
with the Section officers and all com- 
mittee chairmen in Chicago at the time 
of the Midyear Meeting of the Asso- 
ciation to review committee activities 
and to program activities for the re- 
mainder of the year. It is expected that 
the midyear reports of committee chair- 
men will be made available to Section 
members who have expressed an inter- 
est in the work of the reporting 
committees, 
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Prannine FOR FREEDOM. By 
Eugene V. Rostow. New Haven: Yale 
University Press. 1959. $6.00. Pages 

37, 

The distinguished Dean of the Yale 
Law School presents in this book his 
considered views on the American 
economy and the problems confronting 
it in the immediate future. As if recog- 
nizing a more appropriate title, Dean 
Rostow early abandons the phrase 
Planning for Freedom for the more 
accurate Liberal Planning. “Liberal” 
here must be taken in its contemporary 
usage, evoking the notion of active 
governmental interference in the pri- 
vate affairs of men, rather than in the 
historically pure sense connoting free- 
dom from governmental strictures. 

Although no precise definition is 
given, Dean Rostow makes it clear in 
his discussion of the “goals” of “liberal 
planning” that he is talking about the 
manipulation of regulatory and mone- 
tary-fiscal policies principally for the 
purpose of maximizing production and 
employment in the United 
About all that can be said of the mean- 
ing of “freedom” adopted by Rostow 
is that he accepts any way of life 
roughly similar to that currently ex- 
perienced in the United States as 
“free”, or alternatively, as unfree any 


States. 


condition similar to that experienced 
under the systems which currently 
challenge American foreign policy. 
Planning for Freedom, then, boils 
down. to the centralized direction of 
monetary and fiscal policies, and the 
maintenance and refinement of market 
regulations, to the end that a maxi- 
mum of economic activity may be re- 
leased to meet the challenge this coun- 
try faces. 

This subject is not new. We hear 
about it all the time, when we are told 
that the Government must intervene in 
the economy, either to assure the suc- 
cess of a program of armazuent or 


foreign aid, or to implement the ob- 


jective of the Employment Act of 1946 
that every willing person shall have the 
opportunity to engage in toil which is 
presumed to be useful and desirable, 
no matter how subsidized or contrived. 

Not only is the subject old, but the 
treatment as well is strikingly familiar. 
Monetary policy can and should be 
used to regulate the rate of interest 
and the flow of money incomes; fiscal 
policy should reinforce it by incurring 
deficits when needed to offset develop- 
ing recessions, or by piling up sur- 
pluses to discourage inflation. Monop- 
oly elements in national or regional 
markets interfere with the resilience of 
responses to impulses from consumers 
and the policy bureaus, and are bad 
per se as restrictions on the variety of 
opportunities open to individuals. This 
thesis is not bad for a framework or 
platform of incisive criticism. But that 
is the sum and substance, the whole 
fabric, of Planning for Freedom. 

This reviewer is convinced that the 
goals defined by Rostow, and more 
particularly the means of central policy 
adopted to achieve them, are not com- 
patible with the freedom to own and 
use property. Well-intended but ill- 
conceived measures which tax and reg- 
ulate the use and fruit of private prop- 
erty can ultimately end only in the 
abandonment of private property in 
any meaningful sense. And it is par- 
ticularly dominant 
theme of contemporary politics—full 


ironic that the 


employment—asserts as a necessary 
precondition of survival of private 
property a policy of interference which 
is consistent with the long-run best in- 
terests neither of property nor of labor. 

The exact nature of the reasons why 
full employment must be maintained 
are not given a clear statement by 
Rostow. Apparently he views the prob- 
lem as having two aspects: (1) the 
danger+to our domestic institutions 
posed by the social unrest aroused in 
major depressions—i.e., the fulfillment 
of Marx’s prophesy of violent revolu- 
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tion—and (2) the challenge presented 
externally by the progress of Commu- 
nism in many parts of the world. These 
factors are alleged to compel the 
United States to maintain, first, pros- 
perity for the sake of domestic tran- 
quility, and, second, production for 
the sake of external strength. It is 
disappointing that the eminent author 
under review did not use the occasion 
of his book for some hard thinking 
about these fundamental assumptions. 

In the first place, it is not axiomatic 
that the promotion of socialism in un- 
derdeveloped countries through grants- 
in-aid for the construction of govern- 
mentally owned capital equipment is 
the best, or even a reasonable, tenet 
of the foreign policy of a country that 
claims to adhere to the principles of 
private property and (more or less) 
free enterprise. Nor is it axiomatic 
that a military commitment to defend 
the whole world against Communist 
aggression is a commitment which a 
capitalistic society can expect to make 
good without adopting the very social- 
ist centralization of power which it sets 
out to oppose. Yet that appears to be 
the substance of the popular ideas 
which Rostow adopts without question 
in Chapter 4, “The Economic Claim of 
Foreign Policy”. 

In the second place, the proposition 
that we must spin our industrial wheels 
at top speed in order to avoid the so- 
cial consequences of unemployment is 
not only false; it is the most active 
threat to the survival of what is left of 
capitalism in the United States today. 
Such a proposition depends on the 
laboristic idea that any man not on the 
unemployment rolls is productive, and 
therefore creating some part of the 
wealth which he demands in the mar- 
ket place. But this is demonstrably 
false, since the artificial creation of 
demand by the government does not 
make unnecessary toil—toil productive 
of surpluses—economically productive. 
The wheels spin, and goods pile up and 
are impounded or destroyed. There 
may have been production, but not 
production to satisfy economic wants. 
This kind of employment policy simply 
invades the output of the persons and 
property who offer something of real 
value, by putting into the hands of 
unproductive men, income with which 
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to bid up the prices of useful goods 
and to divert a share of them away 
from their rightful recipients, the true 
producers. But again, the policy of 
full employment appears to be the 
cornerstone of Rostow’s argument. 

So to avoid the unemployment which 
might lead to social unrest and the 
prophesied revolution, we are told we 
must choose the more direct route to 
socialism, that of arbitrarily invading 
and redefining property, of whittling 
away by inflationary 
profits from the owners of high-pro- 
ductivity capital to the owners of low- 
productivity labor, or by enforcing a 


diversion of 


bargaining process which can only re- 
sult in padded wages unrelated to 
productivity. We reinforce this bar- 
gaining process with inflation which 
destroys the incentive to resist unrea- 
sonable wage demands, taking property 
as a tool of policy rather than as a 
fundamental institution, telling indi- 
viduals in daily decrees what they 
must or may not do with that which is 
theirs, in the name of social necessity. 
We move by this route to a condition 
in which nothing is left of property but 
a paper title, a condition in which the 
uses and even the possession of physi- 
cal goods are subject to regulation and 
direction, the order and discretion of 
the political authority. That this is the 
tendency of the contemporary Ameri- 
can economy is undeniable; that it has 
as its source and purpose the necessity 
of providing every individual with toil 
to occupy his time and to give him a 
colorable claim on the necessities of 
life, is the precept we are asked by 
Rostow to accept; that it is the essence 
of socialism is obvious. 

No doubt there are many who would 
prefer the socialization of the United 
States under the aegis of domestic 
political parties to its communization 
under the boot of Eastern Communism, 
and no doubt many view our con- 
temporary dilemma as cast upon pre- 
cisely those alternatives. But a great 


many, including Rostow, seem to view - 


the choice as one of bigger government 
or conquest, and shrink from the im- 
plication that big government must 
end in socialism. The challenge of 
Marx is not, as Rostow indicates on 
page 40, that capitalism must inevi- 
tably fall “because it can produce only 
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suffering, exploitation and tragedy”. 
Were that the case, Rostow would no 
doubt be right in his reaffirmation of 
the popular faith that Keynesian eco- 
nomics can successfully meet through 
budgetary deficits the Marxian threat 
of revolution. 

No one familiar with the sophisti- 
cated modern communist ideology of 
Strachey, Lange and Steindl could be- 
lieve that they expect capitalism to be 
overthrown by a revolution of op- 
pressed paupers. The moralistic prop- 
ositions which are the propaganda and 
folklore of Communism should not be 
confused with the hard core theoretical 
prophecy that redistributive policies 
will breed stagnation and further re- 
distributions, until the desperate at- 
tempts of government to maintain full 
employment end with the state in con- 
trol of every significant market and 
the ownership of the means of produc- 
tion. The problem facing America to- 
day is correctly assessed by these 
Marxist theoreticians: sustaining, in a 
capitalist society, a broadly based con- 
sumption without depending on state 
fiat distribution of income. These Com- 
munists know, apparently much better 
than American economists, that when 
the state gains control over the distri- 
bution of income, it matters little 
whether it be through their control 
directly over jobs, or through control 
of the markets in which jobs are allo- 
cated. The end result is the same— 
state control of the conditions under 
which the individual is enabled to pro- 
duce and consume. 

An inflationary system of deficit fi- 
nance designed to maintain mass mar- 
kets through the maintenance of phony 
“jobs” and featherbedding is, as any 
Marxist worth his salt knows, a doubly 
efficient route to socialism. Not only 
does it insinuate the bureaucracy into 
a position of control over the labor 
markets, but it simultaneously abro- 
gates the very foundations of capital- 
ism—the right of property to the full 
reward of its productivity. And it ac- 
complishes this without in any way 
decentralizing the control of produc- 
tion as that control moves gradually 
but perceptibly from the hands‘ of pri- 
vate individual owners, through those 
of privately employed but non-owning 
managers, into those of public man- 
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agers where the issue of “ownership” 
can no longer be of any but academic 
importance, 

Dean Rostow gives this problem of 
the divestiture of control over property 
from its owners some fleeting recogni- 
tion on pages 33-34, where he lays at 
the feet of the stockholders themselves 
their loss of control over the corpora- 
tions they own. “Corporations of this 
kind present American law with difh- 
cult problems of responsibility”, Ros- 
tow says. but unfortunately he does 
not trouble to go into the economic 
effects of divestiture of control, nor 
into the legal developments, in the field 
of derivative suits as well as in the 
loosening of the strictures of ultra 
vires doctrines, which have contributed 
substantially to this dangerous institu- 
tional mutation. 

He also recognizes inflation as a 
major liberal 
planning, but fails to see the full sig- 
nificance of the relationship between 


problem confronting 


full employment policy and increasing 
prices. He asserts that a firmly an- 
nounced policy of financing full em- 
ployment only at stable price levels 
would force management “to econo- 
mize, in order to confront competitive 
forces, and forego the luxury of reck- 
less bidding for available supplies of 
labor and management [sic: does he 
mean materials? |” (page 252). Then, 
“the policy of monetary and fiscal 
restriction would have a chance to 
achieve its purpose of full employment 
without price inflation only if it were 
supplemented by an entirely new ap- 
proach to the other side of the equation 
of money and goods—the side of 
goods” (ibid). His program (pages 
254-258) is designed to increase the 
total output returned to a given amount 
of labor effort. It may be summarized 
as follows: 


(1) Eliminate waste 
(a) by urban renewal, 
(b) by minimizing monopoly, and 
(c) by revising the patent laws in 
some unspecified manner; 
(2) Positively encourage growth of 
output 
(a) by developing an efficient na- 
tional market for labor 


(i) through elimination of 
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restrictive apprenticeship 

and seniority practices 
(ii) through 

vested right in pension 


recognizing a 


plans, so that accumula- 
tions do not immobilize 
the beneficiaries 
through (governmentally 
supported) retraining 
and migration programs 
and 
through revision of social 
security to eliminate arti- 
ficial limitations on the 
employment of older peo- 
ple, and 
(v) through liberalized im- 
migration; and 
(b) by federal aid to education 
“without revolutionizing the 
pattern of local responsibility 
for the schools”. 

But, in the present United States 
economy, despite the fact that over 20 
per cent of current production is 
diverted to uses not immediately or 
ultimately destined for consumption— 
i.e., not produced either for consump- 
tion or for use in the production of 
consumer goods, but diverted instead 
to governmental policies of defense, 
foreign aid and domestic meddling 
(and to no insignificant degree merely 
for the purpose of maintaining full 
employment)—the consumer popula- 
tion is still unwilling to take all that is 
available for consumption. The exist- 
ence of two recessions in the fifties is 
incontrovertible proof that we are 
skating along the edge of maximum 
effective demand within the currently 
acceptable limits of redistribution. We 
may well ask, if there is no demand 
for the stuff, why meddle further in 
our markets our institutional 
structure merely for the sake of in- 
creasing production? The answer we 
inevitably get is, that we must produce 
in order to provide jobs. We cannot 
take Dean Rostow too much to task 
for falling into the same error which 
has plagued every economist and poli- 


and 


tician since Keynes. But we can point 
out, as we did in The Capitalist Mani- 
lesto, that the problem is not one of 
full employment, of making work for 
men whose physical efforts are not 
ieeded. It is essentially a problem of 
inding for them a way to be really 


productive, to produce something 
which is needed and wanted. Econo- 
mists and politicians are right—unem- 
ployment in the sense that it removes 
men and families from the market for 
consumer yzoods is politically intoler- 
able. 

The economic problem, however, is 
not to make all men consumers, with- 
out regard to their contribution to 
production, but to make it possible for 
all men to be producers, and to let 
their income be a function of their 
contribution to production. This does 
not mean full employment if the tech- 
nique of producing wealth does not 
require full employment under com- 
petitive conditions. Rather, it means 
that those households that do not par- 
ticipate in production through their 
ownership of employed labor power 
must be enabled to do so through their 
ownership of employed capital. 

America has something of the repu- 
tation of a materially wealthy cultural 
vacuum. By our assumption that any 
kind of toil is creative even though it 
may involve the production of wealth 
for which no economic demand exists, 
and by our conscience-satisfying pre- 
tense that when only a portion of our 
personal toil is required to provide for 
our economic wants, we can satisfy our 
inner demand to be creative by merely 
producing economic surpluses rather 
than by turning to the harder work of 
civilization, we have disregarded the 
hierarchy of human needs. When, as 
individuals, we acquire the means of 
living well economically, we have ig- 
nored the necessity of living well hu- 
manly through our personal contribu- 
tions of effort to the fine arts, to 
science, to education, to religion, and 
to the perfection of our institutions of 
liberty and justice. From this point of 
view, Planning for Freedom is a docu- 
mentation of our futility, humiliation 
and defeat. 

Louis O. KELso 


San Francisco, California 


Cases AND COMMENTS ON 


CRIMINAL JUSTICE. By Fred E. 
Inbau ‘and Claude R. Sowle. Brooklyn: 
The Foundation Press, 1960. 
$11.00. Pages 827. 

This volume is part of the Univer- 
sity Casebook Series. What is not in- 
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dicated by the title is the skill evi- 
denced by Professor Inbau and Assist- 
ant Professor Sowle in their selection 
of cases and in the quality of the writ- 
ing in the comments. 

Any reader who is not familiar with 
the developments in the field of crimi- 
nal law will be shocked to learn of the 
lengths to which both state and federal 
courts have gone in legislating through 
the judicial process. While it is fair to 
say that the cases cited and commented 
on by Messrs. Inbau and Sowle point 
up the gradual destruction of both the 
substantive and procedural rights of 
the accused and the constant growth 
of the power of the state, yet decisions 
such as Durham v. United States, 214 
F, 2d 862, command the attention of 
the Bar, the press and the public, and 
create the illusion that our laws have 
become more liberal! and the judges in 
the criminal courts more lenient, This, 
of course, is not the fact. 

One of the great virtues of this book 
for both student and lawyer is its am- 
bivalent character which expresses the 
contrasting viewpoints of the authors 
conduct of their classes at 
Northwestern University, the conduct 
of their Short Courses for Prosecutors 
and Defense Lawyers and the editor- 
ship of The Journal of Criminal Law, 
Criminology and Police Science, pub- 
lished by the School of Law of North- 
western University. 


in the 


For both student and lawyer, the 
book has the virtue of being well writ- 
ten. The authors have skillfully synop- 
sized some of the overlong opinions 
without deleting those facts, arguments 
or findings which are essential to an 
understanding of the principle or prin- 
ciples under discussion. 

Then, too, the authors have a firm 
grasp of the fact that in criminal law 
we come to grips with constitutional 
guarantees more often than we do in 
the practice of civil law, and the au- 
thors hasten to point up the controlling 
constitutional principles. 

While the authors have been forced 
to cite some of the tried and true cases 
which are a must for a casebook on 
criminal law, they have not hesitated 
to incorporate a recent case which il- 
lustrates a principle or an existing 
trend. When the Hauptmann, Salter, 
Stephenson, Caminetti and other old- 
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time cases are cited, the notes make 
reference to the latest decisions of 
courts of last resort, and, when they 
are necessary, state and federal statutes 
and rules are set forth, as are model 
penal codes. 

I do not hesitate to say that if I 
were limited to the possession of one 
book on criminal law, I would choose 
Cases and Comments on Criminal Jus- 
tice, by Inbau and Sowle. 

Dan H. McCuLLoucn 
Toledo, Ohio 


Ricurs OF BUSINESSMEN 
ABROAD UNDER TRADE AGREE- 
MENTS AND COMMERCIAL TREA- 
TIES. Prepared by Harry C. Hawkins. 
New York: United States Council, In- 
ternational Chamber of Commerce, 103 
Park Avenue. 1960. $2.50. Pages 64. 


Trearies IN FORCE. Treaty Af- 
fairs Staff, Office of the Legal Adviser, 
Department of State. Washington: 
U. S. Government Printing Office. 
1960. $1.50. Pages viii, 284. 


Bloodshed in the Congo, intervention 
and expropriation of property in Cuba, 
and uncertainty in other nations 
around the world have caused many 
an American businessman to review 
his ways of doing business overseas. 

When he turns to his attorney for 
counsel, these two publications are 
handy in guiding the lawyer to the 
texts of international agreements bear- 
ing on the businessman’s problems. 

Rights of Businessmen Abroad is a 
study of the principal commercial 
treaties and trade agreements to which 
the United States is a party. Individual 
provisions of these agreements are split 
off according to subject matter, and 
are analyzed in understandable lan- 
guage. 

The study is divided into two main 
parts: those treaty clauses relating to 
trade with other countries, and those 
“establishment” provisions relating to 
business within foreign countries. 

Thus the benefits to American busi- 
nessmen flowing from the General 
Agreement “on Tariffs and Trade 


(GATT) are described with reasonable 
detail. The GATT is a multilateral 
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agreement to which thirty-eight na- 
tions, including the United States, are 
now parties. A second group of eight 
international agreements, pre-World 
War II bilateral trade agreements, are 
also reviewed. 

Perhaps most important is the anal- 
ysis by selected topics of the thirty- 
nine bilateral treaties of friendship, 
commerce and navigation now in force 
between the United States and other 
countries. These treaties guarantee to 
the United States businessman rights 
and privileges of substantial value, al- 
though unfortunately they are in some 
cases relatively little known. The priv- 
ileges aim toward granting equal op- 
portunity with local concerns in a wide 
range of commercial and_ industrial 
activities. 

For example the American business- 
man may be assured the right to man- 
age his business affairs abroad, to hire 
workers of his choice on the local 
labor market, to obtain patent and 
trade-mark rights, and to be protected 
against discriminatory taxation to the 
same extent as his local foreign com- 
petitor under many of these treaties. 
Some treaties also provide guarantees 
of nondiscriminatory treatment in bid- 
ding on government contracts and con- 
cessions, and in the carrying out of 
expropriation programs. Transfer of 
invested capital and earnings is an- 
other important subject. 

To the average practitioner, basic 
legal sources in the international field 
may seem difficult to locate. The De- 
partment of State has attempted to 
remedy this by annually publishing an 
index to treaties and other interna- 
tional agreements of the United States 
which are currently effective, in the 
book Treaties in Force. 

The book contains a complete list of 
all bilateral treaties and other agree- 
ments, indexed by the foreign country 
with which the agreement was made. 
A second part of this book lists all 
multilateral treaties and other agree- 
ments to which the United States is a 
party, indexed by the subject matter 
of the agreement. 


When these two volumes are® used 
together, they will lead the business- 
man’s lawyer directly to the pertinent 
source of treaty law relating to his 
client’s problem. Texts of the treaties 





themselves are found in most city pub- 
lic libraries, as well as most large law 
libraries, 

With these two volumes at his finger 
tips, any lawyer will be better able to 
advise his client of the main thrust of 
international law based on United 
States treaties. 

James T, Haicut 
Milwaukee, Wisconsin 


(senruenen OF THE LAW. By 
Michael Birks. Toronto: The Carswell 
Company Lid. 1960. $4.75. Pages xi 
and 304, 


Recent exchanges of visits between 
English and American lawyers have 
aroused considerable interest in this 
country in the legal profession of Eng- 
land, especially its separation into two 
groups—barristers and solicitors, Much 
has been written about English barris- 
ters because of necessity the trial law- 
yer attracts more public attention and 
his activities are of a more romantic 
nature than is the case with the office 
lawyer. Mr. Birks’ work, Gentlemen 
of the Law, is devoted to the solicitor 
branch of the legal profession in Eng- 
land which, though less picturesque, is 
much more numerous than the barris- 
ter group. 

The book is a history of solicitors 
from their appearance in the early 
Middle Ages, when the precursor of 
the modern solicitor was known as an 
“attorney”. This part of the volume 
contains much antiquarian and ob- 
scure lore. The story is, however, 
brought down to the present time. 

As a background to the early his- 
tory, the author briefly refers to some 
social conditions that have a bearing 
on the origin of representation by at- 
torneys. He recalls the fact that dur- 
ing the early Middle Ages ability to 
write was unusual and remarkable. 
The author points out that King Henry 
II was able to read and could probably 
write after a fashion; but that he was 
an exceptional man. One is reminded 
of Einhard’s Life of Charlemagne 
where it is observed that Charlemagne 
tried to learn to write, but that as he 
began his efforts late in life, they met 
with ill success. Conditions in England 
in this respect during the early Middle 
Ages were apparently no different 
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from those that prevailed on the Conti- 
nent in Charlemagne’s time. 


Several centuries ago court clerks 
frequently acted as attorneys and re- 
ceived fees from litigants for their 
services. Apparently this practice was 
not regarded as unethical. The term 
“solicitor” had a later origin. In the 
beginning the solicitor was an agent 
who retained an attorney. Gradually 
attorneys and solicitors merged into a 
single group and the term “attorney” 
fell into disuse. It was in the early 
part of the seventeenth century that the 
definite separation between the two 
modern branches of the profession 
arose. 


Examinations for admission to the 
profession of solicitor were not intro- 
duced until 1836. Today after a re- 
quired number of years of experience 
as an “articled clerk” to a solicitor 
and the completion of specified courses 
of study, the prospective solicitor is 
subjected to a rather rigid examina- 
tion before being permitted to practice. 

A chapter on colonial attorneys is 
of interest to the American reader, as it 
deals with the beginnings of the legal 
profession in the American colonies. 

Limitations of space do not permit 
further reference to some of the topics 
treated in this somewhat unusual book. 
Suffice it to say that the volume is 
desirable reading for lawyers who are 
interested in the history of their pro- 
fession. 

ALEXANDER HOLTZOFF 


United States District Court 
Washington, D. C. 


Unerep STATES COMMERCIAL 
TREATIES AND INTERNATIONAL 
LAW. By Robert R. Wilson. New 
Orleans, Louisiana: The Hauser Press. 
1960. $6.50. Pages xi, 381. 


The opportunity and security for 
foreigners that international economic 
life requires are determined by the 
applicable laws. These laws are com- 
plex. There is the home law of the 
man who seeks to go or send abroad 
and the law of the country into which 
he wishes to venture, each of which 
may range in attitude from prohibi- 


tion to encouragement. In a federal 


nation like ours there is the added 





complexity of state law as well as na- 
tional law. There is also international 
law. Then there are treaties, whether 
they be thought of as a part of inter- 
national law or of national law. 

This book deals with one form of 
the applicable law, the commercial 
treaties of the United States. Begin- 
ning during the Revolutionary War 
our country has entered into over one 
hundred and thirty of them, and it 
now has them in force with about 
thirty-five nations. ! 

Nine subjects commonly covered in 
these treaties are dealt with. Some of 
the subjects are directed to the oppor- 
tunity of the foreigner, whether indi- 
vidual or corporation, as, to enter, to 
work and to invest. Others stress pro- 
tection for him and his property, as, 
against seizure of property or discrimi- 
natory taxation or liability to military 
service. 

Each chapter usually gives, first, the 
background of the problems with which 
the treaties deal; then it considers crit- 
ically the treaty provisions; finally, it 
offers the author’s comments. The year 
1923 is an important dividing line, as 
the date marks the new form of treaty 
incident to a restrictive immigration 
policy of this country. 

This is no drily legalistic discussion. 
The author has drawn on the experi- 
ence and insights afforded as professor 
of international law at Duke University 
and by long service with the Treaty 
Division of the Department of State. 
Along with the conventional legal ma- 
terial, as, treaty provisions, court deci- 
sions and views of publicists, he in- 
cludes negotiations, diplomatic corre- 
spondence and Senate reports and 
debates. Throughout the discussion 
rests on a perception of the elements 
of the international situation; of the 
changing needs of this country whose 
interests, moving from shipping to 
trade to investment, must be taken into 
account by diplomacy; and of the 
political forms, the ambitions and even 
the sensitiveness of other nations. 

Two recent developments in the na- 
tional area call for reflection in the 
international area. The first, widening 
state contrél or operation of economic 
affairs, has already affected commercial 
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treaties. The other and more difficult 


one is the increasing desire of under- 
developed countries to speed up ex- 
ploitation of their natural resources, 
yet to retain the dominant role for 
their people and their capital and their 
politicians. This may well call for new 
kinds of bilateral and even multilateral 
arrangements, for an enlarged share 
by international organizations and for 
new forms of participation by foreign 
business interests. 

The primary object of the book is 
“to discern the implications of these 
treaties for public international law”.? 
The general implications the author 
draws are modest. Few of the treaty 
provisions can be considered as declar- 
atory of, or as having crystallized, uni- 
versal international law. Yet they have 
served to strengthen the background of 
law in international dealings. They have 
made specific what may be vague in 
the general principles of international 
law, and they create workable arrange- 
ments on matters theretofore untouched 
by the law. 

The bilateral treaty method, confined 
as it is to the needs of particular na- 
tions and emphasizing mutual respects 
for legitimate interests, may be more 
acceptable and effective than wide- 
reaching multilateral arrangements.* 
This conclusion finds support in our 
country’s attitude toward agreement in 
advance to submit controversies to an 
international tribunal. The Connally 
Reservation attached an optional clause 
to the general obligatory jurisdiction 
of the International Court of Justice, a 
matter now under vehement discussion. 
Yet in sixteen out of seventeen of the 
commercial treaties signed by the 
United States since the Second World 
War the United States “accepted un- 
qualifiedly the rule of obligatory juris- 
diction... [an agreement] in advance 
of the occurrence of a dispute, to the 
adjudication of a dispute in case one 
arises.”* 

E.uiott E. CHEATHAM 
Vanderbilt University School of Law 





1. See Metzger. Commercial Treaties of the 
United States and Private Foreign Investment, 
19 Fep. B. Jour. 367 (1959). 


2. Page ix. 
3. Pages 328-29. 
4. Page 23. 
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L wrerstate ENFORCEMENT OF 
FAMILY SUPPORT. By William J. 
Brocklebank. Indianapolis: The Bobbs 
Merrill Co.-1960. $6.00. 

In his preface George R. Richter, Jr. 
tells us “The Uniform Reciprocal En- 
forcement of Support Act, popularly 
known as ‘the Runaway Pappy Act’, 
was first promulgated by the National 
Conference of Commissioners on Uni- 
form State Laws and approved by the 
American Bar Association in 1950 after 
six years of study. Within two years it 
had been adopted in thirty-seven states 
and within seven years in all the states 
and territories and in the District of 
Columbia. Amendments to the original 
act were approved by the Conference 
and the American Bar Association in 
1952 and 1958.” This book is an ex- 
position of the act. It contains by way 
of appendix: The text of the act as 
amended in 1952 and 1958, an elab- 
orate set of suggested forms and a 
table of relevant cases. Mention should 
be made of other items, There is a 
chapter (IV) on Registration of For- 
eign Support Orders” and another (V) 
on the “International Situation”. There 
are detailed and useful charts (page 
110) “Waiver of Fees and Costs” in 
the various states and “Basic Duties 
of Support Imposed by State Law” 
(page 30). There is also (page 26) a 
collection of citations of law review 
articles dealing with the general prob- 
lem. Here it is in one package. 

The problem of insuring that every 
family has proper support is large 
and complex. No single solution is 
likely to be devised which will be 
equally effective in all its far-flung 
areas, One reason for this difficulty 
may be traced to the importance of 
factors. The breadwinner 
may have no property or income at 
all. He may have moderate means. He 
may have plenty of money or his posi- 
tion may change. In the initial group 
one is inclined to ponder the concept 
that it is difficult by legislation to ex- 
tract blood from a stone. 


economic 


For these destitute families possible, 
though not always popular, remedies 
vary ali the way from absolute pro- 
hibition against marriage, possibly 
with sterilization, to saddling the long- 
suffering taxpayer with another burden 
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—a program of continuing subsidies— 
something like workmen’s compensa- 
tion insurance. 

The third group—those where the 
husband and father has plenty of 
money—presents legal problems not 
much different from those involved in 
any litigation of property interests on 
an interstate basis. Property settle- 
ments, separation agreements and the 
like may be expected to dispose of a 
substantial number of these cases. 

But the intermediate group—those 
families where the husband and father 
is able to earn the necessary funds but 
is more or less reluctant to do so—this 
is the group for which the act seems 
primarily framed. In the accepted pat- 
tern, the father has gone to some other 
jurisdiction. (Section 32 covers the 
situation where he is in another coun- 
ty.) The framers have noted a relation 
between the sanctions of the act and 
the degree of reluctance with which 
the obligor regards his legal duties. 
The act in extreme does not purport to 
persuade him to comply by extra legal 
devices such as social case work. It 
essays to force him to do so. This in 
some instances may raise his competi- 
tive spirit and an adversary proceeding 
shapes up. Here is a mailed fist at the 
end of a long and quite flexible arm. 
The velvet glove is not too conspicuous. 
In fact there are two sanctions: a civil 
one (Section 7 ff) for mildly reluctant 
obligors, and a criminal one (Sections 
5, 6) (page 15). 


... It was felt that, while actual extra- 
dition would be of little use, the 
THREAT of extradition might be a pow- 
erful weapon in the case of shiftless 
and slippery obligors. 


The reader will note several interest- 
ing aspects of the statute. The most 
significant is the divisible suit. One 
portion of the litigation is conducted 
in the initiating state (Section 14) ; 
the rest in the responding state (Sec- 
tions 18, 19). Since this procedure re- 
lates only to the civil side of the act 
the courts have found it constitutional, 
even though the defendant was not 
confronted with his accusers. These are 
other points which deserve notiée: 


Be it noted first that the act adopts 
the notion of presence of the obligor 
as the test of the applicable law. The 
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commissioners rejected the law of the 
domicile because its determination de- 
pends on the element of intention of 
the obligor to make his home in the 
state. This is uncertain and hard to 
prove [page 27]. 


One wonders whether this may indicate 
the beginning of a trend in legal think- 
ing away from reliance upon the domi- 
cile concept. 


Section 8 permits the state or a 
political subdivision thereof to use the 
act to sue for reimbursement for sup- 
port already furnished or to obtain 
continuing support. The last four words 
were added by amendment in 1952. 
This section is important because there 
have been many cases where obligees 
are content to remain on relief rather 
than go to the trouble to sue. There 
have been also some cases where the 
obligor and the obligee have acted in 
collusion to deprive the state of the 
relief money paid to the obligee [page 
32]. 

The original Section 9 provided that 
“all duties of support are enforceable 
by action irrespective of relationship 
between the obligor and the obligee.” 
This sentence was included for two 
purposes: (1) to overturn an ancient 
common law principle that spouses and 
children and parents could not sue 
each other; and (2) with emphasis on 
the word “all” to provide that all 
duties shall be enforceable regardless 
of their source... [ page 34]. 

Despite this fact, there has been a 
tendency to use the Act only for the 
recovery of current support. Lawyers 
wanting to collect back alimony for 
their clients have been missing the 
boat [page 35]. 

One of the knottiest of such prob- 
lems is the question of what must be 
done when a divorce decree has been 
granted under which the father has 
certain rights to visit the children, and 
in violation of the general understand- 
ing and sometimes in violation of a 
specific clause in the decree, the wife 
removed the children to another state. 
She may be acting to spite her hus- 
band or for other reasons. In either 
case this amounts to a practical denial 
of the visitation rights... the question 
becomes one of discovering whether 
the law relieves the obligor of his duty 
because of the dereliction of the ob- 
ligee [page 59]. 


There are at least three evaluational 
comments to be made upon the Act: 

1. It seems generally to be working 
well, but note this: 


In some states there is still some 
hostility and an attempt to scuttle the 
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Act by every means fair or foul. There 
are probably several reasons... [ page 
64]. 


2. It is not clear to this reviewer 
just why the sub-title “The Runaway 
Pappy Act” was appended. Probably 
most wives who make use of this action 
and most husbands who become sub- 
ject to its provisions will be in a state 
of mind in which there is little space 
for humor. 


3. It may well be that when applied 
in cases in which the defendant has 
money or property, a whole flock of 
new legal problems will arise. Per- 
haps the author will reply that it will 
be time enough to cross that bridge 
when we come to it. At all events the 
machinery for amendment is still pres- 
ent and the author and his colleagues 
are obviously men of infinite recourse 
and sagacity. 

Mr. Brocklebank has conferred a 
favor upon the profession by prepar- 
ing this book. It should be part of the 
law library of every general practition- 
er. The material is well considered, 
conveniently arranged, lucid and con- 
cise. While the courts have not as yet 
had too much chance at interpretation, 
what they have had to say is generally 
favorable. The importance of the sub- 
ject is indicated not merely by the 
speed with which the Act was adopted 
in the various jurisdictions, but by the 
volume of business which presently is 
transacted under it. If quantity of 
problems is any indication of impor- 
tance, then the field of family law is 
one of the most important in the entire 
legal calendar. The new Section of 
Family Law of the American Bar As- 
sociation is an indication of a growing 
sense of professional responsibility in 
the direction of this all too neglected 
field. 


The author has grown up with his 
subject. What he writes is not how the 
topic may look to an interested ob- 
server, but rather how it has developed 
is seen by one of the most active par- 
ticipants. It is this view which he gives 
us from inside which is the unique 
feature. 


Joun S. BRADWAY 


Hastings College of Law 
San Francisco, California 


Famy TAX PLANNING. By 
Ralph S. Rice. Los Angeles, Califor- 
nia: Matthew Bender Company. Inc. 
1960. $30.00. Pages vi, 1092. 


Tax planning difficulties seem to 
have multiplied geometrically as we 
have witnessed the lengthening of the 
Internal Revenue Code and the increas- 
ing complexity of business and per- 
sonal relationships. The family lawyer, 
even at the country cross-roads, may 
no longer ignore the Government, for 
it is the silent partner of each client. 
Needed assistance is available in Fam- 
ily Tax Planning. It is a most valuable 
tool. It provides wide, well-marked 
highways for the novice and supplies 
ready references and a source of ideas 
for the expert. The book is oriented 
toward conservative solutions and ur- 
ges in all cases full pursuit of each 
subject into the source materials. 


The need in the learning process to 
concentrate on one subject at a time 
resulting in the subdivision of juris- 
prudence into law school courses such 
as wills, trusts and corporations may 
explain why many books on tax prob- 
lems preserve this compartmentation. 
Everyone realizes, however, that there 
are few impermeable barriers separat- 
ing the many fields of law. It re- 
mained, however, for Professor Rice 
to provide currently a detailed, func- 
tional means for bringing all of the 
applicable subjects to bear on the 
whole family, its possessions and its 
prospects. Of course, a virtue in one 
sense may be a vice in another set- 
ting. Here the detail and the necessary 
and helpful cross referencing make the 
book a useful, do-it-yourself kit for the 
lawyer in general practice, but a diffi- 
cult tome to read from cover to cover. 
The first three chapters can be and 
should be read in starting to use the 
book. Thereafter, the specific problem 
under study should be analyzed with 
the help of the remainder of the text 
and solutions can be constructed from 
the forms in Chapter 23. The text is 
made readily available through the 
table ef contents and the extensive out- 
lines of subheadings at the beginning 
of each chapter, and also through an 
adequate index and tables of statutes 
and cases cited, 
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Chapter 23 contains fourteen sug- 


gested forms with comments which to 
a limited extent, or by cross references, 
provide annotations on the important 
tax considerations affecting each form. 
It is intended that the forms 
should supply answers for all tax prob- 
lems but their careful use could cover 


not 


a surprising number of the ordinary 
tax planning problems and some ex- 
traordinary ones. The author does not 
purport, however, to supply complete 
guides in the non-tax areas of wills, 
trusts and conveyancing. 


Several features deserve special com- 
ment. One of them is the explanation 
of tax planning for community prop- 
erty in Chapter 11. Although the com- 
munity property system is localized, 
principally in the Southwest, the mi- 
gration of our people is not exclusively 
westward, Any lawyer may have to be 
reasonably informed about this im- 
portation from the civil law. Another 
area which should be most helpful is 
Chapter 16 which discusses the family 
Most of the advan- 
tages and disadvantages of corpora- 
tions, partnerships, proprietorships and 
other business and investment organi- 
zations and media are catalogued. No 
single chapter could possibly give full 
coverage to such a broad subject mat- 
ter, but the bibliographies supplied at 
the end of most important subsections 
will be especially helpful whenever a 
more complete treatment is desired. 


business entity. 


In commenting on a text which is 
declared to be for use primarily by 
the general practitioners, a reviewer 
with some familiarity with taxation 
might say the book was too elemen- 
tary. There is ample reason to say, 
however, that portions of the book will 
seem complex to the uninitiated. This 
last reaction, however, is the fault of 
the subject matter and not of its treat- 
ment. In the face of this span of re- 
actions, the correct conclusion un- 
doubtedly is that neither extreme posi- 
tion is correct. The large body of prac- 
titioners will find instead that between 
the covers there are tax plans, and 
means for putting them into effect, for 
which clients will pay. Every lawyer 
is looking for this kind of help. 

A. R. Kimproucn 


Los Angeles, California 
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‘The LAW OF FEDERAL GIFT 
AND ESTATE TAXATION. By Jacob 
Mertens. Saugerties, New York: Lofit 
Publications, Inc. 1959. Six Volumes. 
$150. 

Lawyers concerned with estate and 
gift tax problems for some years have 
lacked a comprehensive reference work. 
Tax services we have long had with us, 
but there has been a real need for such 
a treatise as Mertens has now pre- 
pared: a set of books collecting in one 
place all the authoritative material on 
all the myriad of topics that go to 
make up the general subject; the sec- 
tions of the statute and of the regula- 
tions annotated with digests of the rele- 
vant decisions; and the whole made 
available for ready use with about all 
the varieties of index that the human 
mind can conceive. 

The first question the author con- 
fronts is what kind of a book shall he 
write. Shall it be, for example, a one- 
volume treatise, containing in addition 
some suggestions for a lawyer planning 
the disposition of an estate or shall it 
be rather a monumental compilation 
of the law of the subject as it has de- 
veloped over the years through siat- 
utes, regulations and decisions? The 
second type of book is harder to pre- 
pare, for it requires tremendous effort 
by an author and a competent staff to 
assemble and organize the enormous 
bulk of materials. Moreover, the prep- 
aration of such a treatise is an unend- 
ing job, for new statutes, new regula- 
tions and new decisions appear almost 
every day. 
task is what Mertens has performed, 
and he proposes to keep his work up- 
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to-date by yearly cumulative pocket 
supplements. 

The general organization which 
Mertens has followed in discussing par- 
ticular topics is to bring together in 
one place the full text of the basic sec- 
tions of the Code and of the Regula- 
tions, as well as references to and di- 
gests of relevant decisions and much 
supplementary material. For example, 
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in his chapter on annuities and em- 
ployee benefits, he quotes in full Sec- 
tion 2039 of the 1954 Code and the 
text of the applicable sections of the 
Regulations. He also quotes extensive- 
ly from the congressional committee 
reports relating to Section 2039 and 
cites many articles by commentators on 
the subject, as well as many relevant 
cases. 

Among the sections which will prove 
valuable in practice are the marital 
transfer section of over 200 pages, the 
section on restrictive agreements and 
options and that dealing with Section 
2013 of the Code, providing for the 
credit for tax on prior transfers. All 
three topics are of great current inter- 
est. Lawyers generally may know less 
about the credit for tax on prior trans- 
fers than about the other two subjects. 
Harry Rudick has described Section 
2013 as “the most complex and con- 
fusing provision of the estate tax law”. 
The discussion of the section herein 
may contain surprises—and perhaps 
some undiscovered refund claims—for 
lawyers who have not worked with it 
extensively. For example, if a second- 
ary life income interest in a trust has 
been transferred to a decedent and he 
predeceases the first income benefici- 
ary, the decedent’s estate is entitled 
to a credit for estate tax paid in respect 
of the actuarial value of his secondary 
income interest at the death of the 
transferor, even though the decedent 
never received and his estate never 
can receive anything from the trust. 
This is only one of the anomalous 
results of Section 2013. 

The author has produced, obviously 
through considerable labor by himself 
and by his staff, an outstanding set of 
index tables and other guides to re- 
search. These include an extensive sub- 
ject index personally prepared by the 
author; a case index referring to each 
section in which the particular case is 
cited; an index to the estate and gift 
tax sections of the 1954 Code showing 
the sections of the Mertens’ work 
where the particular section of the 
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Code is cited or quoted; a similar in- 
dex of the Regulations promulgated 
under the 1954 Code; an index to the 
procedural sections of the 1954 Code 
which apply to estate and gift taxes, 
indicating the sections of Mertens’ 
work in which the Code sections are 
quoted or cited; a table of contents 
intended for the experienced and for 
the inexperienced researcher in the 
field; a table of the statutes relating to 
the estate and gift taxes under the 
present and prior Code and earlier 
acts; a table of congressional commit- 
tee reports with Cumulative Bulletin 
citations; and several other very help- 
ful tables. As the author says in his 
preface, the arduousness of the task 
of preparing all of these tables is some- 
what frightening. Even so, an inex- 
perienced researcher will need to de- 
velop quickly the rudiments of a tech- 
nical vocabulary in order to make 
good use of the indices. The lawyer 
who looks in the subject index for 
“Trusts” will not find it; but under 
“Trustee” he will find a reference to 
“Inter Vivos Transfers”, and that will 
put him on the highway. 

Reviewers will disagree as to the 
relative need and utility of the differ- 
ent varieties of books that can be pro- 
duced in this field. Some would value 
highly more analytical discussion by 
an author obviously so well versed in 
his subject; and would urge that quo- 
tations from the statute and regula- 
tions can be left to the tax services. 
Nevertheless, there must be many law- 
yers who want and need an authorita- 
tive commentary combined with the 
relevant portions of the Code and of 
the Regulations, materials forming the 
legislative history, and exhaustive cita- 
tions to relevant cases and articles. 
That is what Mertens has produced; 
and he has done a first-rate job in 
carrying through his design. 

ROsweELL MAGILL 
Tuomas J. SWEENEY 
New York, New York 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
denaturalization 

Polites v. United States, 364 U. S. 
126, 5 L. ed 2d 173, 81 S. Ct. 202, 2° 
Law Week 4037. (No. 25, decided No- 
vember 21, 1960.) On writ of certi- 
orari to the United States Court of 
{ppeals for the Sixth Circuit. A firmed. 

Here the Court refused to vacate a 
judgment revoking petitioner’s natural- 
ization under Rule 60(b) of the Fed- 
eral Rules of Civil Procedure. 

Petitioner was a native of Greece 
who entered the United States in 1916. 
He became a citizen in 1942. Ten years 
later, his citizenship was revoked on 
the ground that he had been a member 
of the Communist Party, an organiza- 
tion that advocates violent overthrow 
of the Government, within ten years 
of his application for naturalization. 
He appealed from the judgment can- 
celling his citizenship but terminated 
the appeal after three companion de- 
naturalization cases were decided in 
the Government’s favor, stipulating by 
his counsel that the appeal should be 
dismissed with prejudice. Four years 
later, he sought to set aside the de- 
naturalization decree under Rule 60 
(b) (5) and (6) on the ground that the 
Supreme Court’s opinions in Nowak v. 
United States, 356 U. S. 660, and 
Maisenberg v. United States, 356 U.S. 
670, made the judgment voidable and 
“it is no longer equitable that said 
judgment should have prospective ap- 
plication”. The District Court denied 
the motion to reopen the case and the 
Court of Appeals affirmed. 

The Supreme Court affirmed speak- 
ing through Mr. Justice Stewart. Al- 
though the Government contended that 
the case was controlled by Ackerman 
v. United States, 340 U. S. 193, which 
held that a freely made decision not to 
ippeal a denaturalization judgment 
could not be excused by permitting re- 
course to Rule 60(b) (6), the Court 
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instead reached its decision on the 
ground that the Nowak and Maisen- 
berg decisions did not change the law 
controlling petitioner’s case. Those 
cases, the Court said, held that while 
the naturalized citizens had been mem- 
bers of the Communist Party, the Gov- 
ernment had not established that they 
knew of the Party’s advocacy of forci- 
ble governmental overthrow and there- 
fore had failed to prove “lack of at- 
tachment” to the Constitution. This 
petitioner was naturalized under the 
Nationality Act of 1940, which with- 
holds citizenship from any alien who 
has been a member of a subversive 
organization during the statutory per- 
iod without inquiry into his attach- 
ment to constitutional principles, the 
Court said. 

Mr. Justice Brennan wrote a dissent- 
ing opinion in which the Chief Justice, 
Mr. Justice Black and Mr. Justice 
Douglas joined. The dissent argued 
that the case should have been re- 
manded to the District Court to deter- 
mine the effect of Nowak and Maisen- 
berg on petitioner’s case. 

The case was argued by George W. 
Crockett, Jr., for petitioner and by 
Charles Gordon for the United States. 


Aliens... 
denaturalization 

Chaunt v. United States, 364 U. S. 
350, 5 L. ed. 2d 120, 81 S. Ct. 147, 29 
Law Week 4021. (No. 22, decided No- 
vember 14, 1960.) On writ of certi- 
orari to the United States Court of 
Appeals for the Ninth Circuit. Re- 
versed and remanded. 

This decision overturned cancellation 
of the petitioner’s naturalization on the 
ground that his failure to mention 
three arrests in his petition for natural- 
ization was not enough cause to revoke 
citizenship. 

Petitioner had answered “no” to the 
question about arrests when he applied 
for citizenship. In fact, he had been 
arrested three times, once for distribut- 
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ing handbills, a second time for making 
a speech in a public park in violation of 
park regulations, and a third time for 
“general breach of the peace”. The 
Government filed a petition to set aside 
the naturalization certificate on the 
ground that petitioner had falsely de- 
nied membership in the Communist 
Party and that he had procured his 
naturalization by concealing and mis- 
representing the record of arrests. The 
District Court cancelled petitioner’s 
citizenship and the Court of Appeals 
affirmed, reaching only the question of 
the concealment of the arrests. 

Mr. Justice Douglas, speaking for 
the Supreme Court, reversed and re- 
manded for a determination of the 
other issues. While acquisition of citi- 
zenship is a solemn affair, the Court 
said, and full and truthful response to 
all relevant questions is to be exacted, 
the evidence must still be “clear, un- 
equivocal, and convincing” before citi- 
zenship can be revoked. Petitioner’s 
arrests did not involve any moral turpi- 
tude, the Court noted, and the offenses 
charged were of “extremely slight con- 
sequence”. The Court concluded that 
the Government had failed to show by 
“clear, unequivocal, and convincing 
evidence” either that facts were sup- 
pressed which, if known, would have 
warranted denial of citizenship or that 
their disclosure might have been use- 
ful in an investigation possibly leading 
to the discovery of other facts warrant- 
ing a denial of citizenship. 

Mr. Justice Clark, joined by Mr. 
Justice Whittaker and Mr. 
Stewart, dissented on the ground that 
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the question as to arrests was highly 
pertinent to the issue of satisfactory 
moral character and the false answer 
shut off that line of inquiry and was 
a fraud upon the Government and the 
court. 

The case was argued by Joseph Forer 
for petitioner and by Maurice A. Rob- 
erts for the United States. 
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Supreme Court Decisions 


Constitutional law... 
gerrymandering 

Gomillion v. Lightfoot, 364 U. S. 
339, 5 L. ed. 2d 110, 81 S. Ct. 125, 
29 Law Week 4024. (No. 32, decided 
November 14, 1960.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Fifth Circuit. Re- 
versed. 

In this decision, which may have 
far-reaching results, the Court ruled 
that the time-honored custom of “gerry- 
mandering” may be subject to consti- 
tutional restraint—at least if the pur- 
pose of the “gerrymander” is to de- 
prive Negroes of their right to vote. 

Petitioners were Negro citizens of 
Alabama who brought this action for 
a declaratory judgment that an act of 
the Alabama legislature was unconsti- 
tutional. The effect of the act chal- 
lenged was to redefine the boundaries 
of the City of Tuskegee in a manner so 
that all but a few of the Negro citizens 
of that community were placed outside 
the city limits while not a single white 
voter was removed from the limits. 
The petitioners contended that this de- 
prived them of equal protection of the 
law and denied them the right to vote 
in defiance of the Fifteenth Amend- 
ment. The District Court ruled that it 
had no jurisdiction over the boundaries 
of municipalities as fixed by the state 
and the Court of Appeals affirmed. 


Mr. Justice Frankfurter, speaking 
for the Supreme Court, reversed... The 
Court rested its holding on the Fif- 
teenth, rather than the Fourteenth 
Amendment, and did not reach the 
question of the truth of the allegations 
that the purpose of the redistricting 
was to deprive the petitioners of their 
right to vote. The Court. declared that 
it was difficult to see what stands in 
the way of adjudging a state statute 
invalid if its purpose is solely to segre- 
gate white and colored voters. The 
Court distinguished cases relied upon 
by respondents, and noted that they 
had made no suggestion of any valid 
municipal function to be served by the 
redistricting. “When a State exercises 
power wholly within the domain of 
state interest, it is insulated from fed- 
eral judicial review”, the Court stated, 
“but such insulation is not carried over 
when state power is used as an instru- 
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ment for circumventing a federally 
protected right.” 

Mr. Justice Douglas noted that he 
joined the opinion of the Court, but 
adhered to the dissents in Colegrove Vv. 
Green, 328 U. S. 549, and South v. 
Peters, 339 U. S. 276. 


Mr. Justice Whittaker, concurring, 
argued that the decision should have 
been rested on the equal protection 
clause of the Fourteenth Amendment, 
not on the Fifteenth Amendment. 

The case was argued by Fred D. 
Gray and Robert L. Carter for peti- 
tioners, by Philip Elman for the United 
States as amicus curiae urging reversal, 
and by James L. Carter for respond- 
ents. 


Constitutional law... 
self-incrimination 

McPhaul v. United States, 364 U. S. 
372, 5 L. ed. 2d 136, 81 S. Ct. 138, 
29 Law Week 4013. (No. 33, decided 
November 14, 1960.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Sixth Circuit. Affirmed. 

This decision upheld a conviction 
for willful failure to comply. with a 
subpoena duces tecum issued by the 
House of Representatives. The petition- 
er contended that the Government had 
failed to show that he had in his pos- 
session the papers sought by the sub- 
poena. 


The subpoena was issued command- 
ing petitioner to produce certain rec- 
ords of the Civil Rights Congress be- 
fore a subcommittee of the House Com- 
mittee on Un-American Activities. The 
petitioner, allegedly the Executive Sec- 
retary of the Civil Rights Congress, 
appeared before the subcommittee in 
Detroit, but stated that he refused “to 
answer,..any question which deals 
with the possession or custody of the 
books and records called for in the 
subpoena”. He then asserted his privi- 
lege against self-incrimination. Peti- 
tioner was indicted for contempt and 
was found guilty by a jury. The Gov- 
ernment offered in evidence the tran- 
script of the Detroit hearing of the 
House committee, various House’docu- 
ments authorizing the hearings, and a 
letter on the letterhead of*the Civil 
Rights Congress over petitioner's name 
and what purported to be his signature 
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as executive secretary. The Court of 
Appeals affirmed the conviction. 

The Supreme Court also affirmed, 
speaking through Mr. Justice Whit- 
taker. The Court said that, while peti- 
tioner could not be punished for failure 
to produce records that he did not 
have, in this case he had never claimed 
that the records did not exist or that 
they were not in his possession or 
control. The Government had proved 
a prima facie case at the trial, the 
Court said. The evidence of the Sub- 
committee’s reasonable basis for be- 
lieving that the petitioner could pro- 
duce the records in question, coupled 
with the evidence of his failure even to 
suggest to the Subcommittee his inabil- 
ity to produce those records, clearly 
supported an inference that he could 
have produced them, declared the 
Court. The Court rejected the conten- 
tions that the petitioner could rely 
upon his plea of self-incrimination or 
that the evidence was insufficient to 
show that the records called for were 
pertinent to the inquiry. 

Mr. Justice Douglas wrote a dis- 
senting opinion in which the Chief 
Justice, Mr. Justice Black and Mr. 
Justice Brennan joined. The dissent 
took the view that there was no evi- 
dence that petitioner was an officer of 
the Civil Rights Congress or that he 
was in possession of any of its records. 
The dissent objected to shifting the 
burden of proof on these points to the 
petitioner. 

The case was argued by Ernest 
Goodman for petitioner and by Daniel 
M. Friedman for the United States. 


Jones Act... 
sufficiency of evidence 

Michalic v. Cleveland Tankers, Inc., 
364 U.S. 325, 5 L. ed. 2d 20, 81 S. Ct. 
6, 29 Law Week 4001. (No. 31, de- 
cided November 7, 1960.) On writ of 
certiorari to the United States Court 
of Appeals for the Sixth Circuit. Re- 
versed and remanded. 

This decision reversed the two lower 
courts which had held that there was 
insufficient evidence for a jury to find 
negligence or unseaworthiness in a suit 
filed both under the Jones Act and the 


general maritime law. 


Michalic, a crew member of a vessel 





sailing the Great Lakes, dropped a two- 
ind-one-half pound wrench on his left 
zreat toe while he was unscrewing nuts 
from the bolts on the casing of a pump. 
He was afflicted with Buerger’s Dis- 
ease, and the injury eventually led to 
amputation of his leg above the knee. 
He brought this suit for damages, al- 
leging both negligence under the Jones 
under the 
The District 
Court directed a verdict for respond- 


(ct and unseaworthiness 
general maritime law. 
ent on the ground that there was in- 
sufficient evidence from which a jury 
could find that the wrench was not 
reasonably fit for its intended use. The 
Court of Appeals affirmed. 

Mr. Justice Brennan reversed for the 
Supreme Court. Michalic 
that there was play in the claw of the 


contended 


wrench which prevented a tight grip 
on the nuis, the Court noted, and, while 
there was no direct evidence that the 
claw end of the wrench was deficient, 
there was enough circumstantial evi- 
dence for a jury to infer negligence in 
the testimony of the second mate that 
the ship’s tools “had been very beaten 
and battered” and in Michalic’s testi- 
mony that the wrench slipped off the 
nuts as he attempted to loosen them. 
Mr. Justice Frankfurter noted that 
in his view certiorari iprovident- 
set forth in 
his opinion in Rogers v. Missouri 
Pacific Railroad, 352 U.S. 500, 524. 
Mr. Justice Harlan, joined by Mr. 
Justice Whittaker and Mr. Justice 
Stewart, wrote a dissenting opinion 


ly granted for the re 


which protested the Court’s practice of 
hearing cases that involve only routine 
issues of fact and denied that there was 
any evidence of a defect in the wrench 
sufficient to send the case to the jury. 

The case was argued by Harvey 
Goldstein for petitioner and by Lucian 
Y. Ray for respondent. 


Judgments... 
election of remedies 

United States v. Hougham, 364 U. S. 
310, 5 L. ed. 2d 8, 81 S. Ct. 13, 29 Law 
Week 4008. (No. 24, decided Novem- 
ber 7, 1960.) On writ of certiorari to 
the United States Court of Appeals for 
the Ninth Circuit. 
nanded. 

The principal question here was the 
adequacy of damages awarded to the 


Reversed and re- 


Government in a suit for fraudulently 
obtaining property of the Government 
under the Surplus Property Act of 
1944, 

The act gives priority preference to 
veterans in the purchase of surplus 
war materials. The complaint in this 
case alleged that the respondent, a non- 
veteran, combined with others who 
were veterans to obtain for his own 
purposes hundreds of items of surplus 
fraudulent use of 


veterans’ priority certificates. The Dis- 


property by the 


trict Court found respondents guilty 
and awarded damages of $8,000. Both 
sides appealed, and the Court of Ap- 
peals affirmed. 

Speaking for the Supreme Court, 
Mr. Justice Black reversed and re- 
manded. The outcome of the case de- 
pended upon Section 26(b) of the stat- 
ute, which gives the Government three 
alternatives for damages upon the find- 
ing of fraud. In its original pleading, 
the Government claimed recovery as 
authorized by Section 26(b) (1)—that 
is, $2,000 for each fraudulent act plus 
double the amount of any actual dam- 
ages. Subsequently, it sought to amend 
its complaint to claim recovery under 
Section 26(b) (2), which provides for 
liquidated damages in the amount 
“equal to consideration 
agreed to be given [by the respondent] 
to the United States”. When the trial 
judge indicated that the claim in the 


twice the 


original complaint was an irrevocable 
election of remedies, the Government 
withdrew its first amended complaint 
and filed a second in which it reverted 
to its original claim under 26(b) (1). 
Still later, the trial judge issued a pre- 
trial conference order that enumerated 
the issues of law that remained “to be 
litigated upon the trial”. One of the 
issues so enumerated was the legal cor- 
rectness of the Government’s argument 
that it was entitled to recover “double 
the amount of the sales price... de- 
scribed in the Second Amended Com- 
plaint” and that it was entitled to elect 
its remedy “at any time prior to judg- 
ment”. Ultimately, the District Court 
decided the legal issue against the 
Government, holding that the original 
complaint constituted an irrevocable 
election, and it awarded damages of 
$8,000 under 26(b) (1). The Court of 
Appeals affirmed on a different theory. 
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The Court of Appeals took the view 
that the District Court had the power 
to determine the appropriate remedy 
and that there was no issue of election 
of remedies involved. 

The Supreme Court said that there 
was nothing in the language of the 
statute to indicate that the Govern- 
ment’s original complaint constituted 
an irrevocable election of remedies, 
and accordingly the ordinary rules of 
pleading applied. Rule 15 of the Fed- 
eral Rules of Civil Procedure, the 
Court went on, was designed to facili- 
tate the amendment of pleadings—so 
long as there was no prejudice to the 
respondent, the Government had a right 
to amend its pleadings. The Court re- 
jected the Court of Appeals’ view, that 
it was up to the District Court to deter- 
mine which of the three alternatives 
would be most appropriate, by saying 
that such an interpretation collided 
with the express language of the stat- 
ute which allows recovery under any 
one of the three subsections “if the 
United States shall so elect”. 

A dissenting opinion written by Mr. 
Justice Whittaker, concurred in by Mr. 
Justice Douglas, argued that the Gov- 
ernment could not appeal from the 
District Court’s judgment because it 
had accepted promissory notes in pay- 
ment of the $8,000 judgment before 
taking its appeal and because it went 
to trial and proceeded to judgment 
upon a complaint that asked damages 
only under 26(b) (1). The filing of the 
original complaint was not necessarily 
an irrevocable election of remedies, the 
dissent said, but certainly when the 
Government went to trial and judgment 
on the complaint, it made an irrevoca- 
ble election. 

The case was argued by Wayne G. 
Barnett for the United States and by 
Calvin H. Conron for respondents. 


Mortgages... 
right of redemption 

United States v. John Hancock 
Mutual Life Insurance Co., 364 U. S. 
301, 5 L. ed. 2d 1, 81 S. Ct. 1, 29 Law 
Week 4004. (No. 18, decided Novem- 
ber 7, 1960.) On appeal from the Su- 
preme Court of Kansas. Reversed and 
remanded. 

The narrow issue here was the right 
of the United States, as the second 
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mortgagee of real estate judicially 
foreclosed, to redeem the property 
within one year despite a state statute 
giving the mortgagor the exclusive 
right of redemption within that period. 
The Court held that the state statute 
must fall under the supremacy clause 
of the Constitution. 

The appellee, the John Hancock 
Mutual Life Insurance Company, held 
a note for $25,000, secured by a mort- 
gage on real estate in Kansas. The note 
was in default and the appellee insti- 
tuted proceedings in a Kansas court to 
foreclose. The Farmers’ Home Admin- 
istration, an agency of the United 
States, held four notes executed by the 
mortgagors against whom the insur- 
ance company was proceeding; one of 
these notes, for $10,565, was secured 
by a mortgage on the same real estate. 
Concededly, the Government’s note 
was junior to the insurance company’s. 
Under Kansas law, a senior lienor 
must join junior lienors in a foreclo- 
sure proceeding in order to cut off the 
junior liens. Accordingly, the insur- 
ance company joined the United States 
under the terms of 28 U.S.C. §2410. 
The Kansas court ordered foreclosure 
of both the insurance company’s and 
the Government’s liens. At the fore- 
closure sale, the insurance company 
bought in the property in the amount 
of its own judgment. Four months 
later, the United States instituted pro- 
ceedings to redeem the property under 
28 U.S.C. §2410(c), which specifically 
provides that the Government “shall 
have one year from the date of sale 
within which to redeem”. The Kansas 
court held, however, that the action 
was barred by the provisions of the 
state law. The Kansas Supreme Court 
affirmed. 


The opinion of the United States 
Supreme Court reversing and remand- 
ing was written by the Chief Justice. 
The Court held that the clear language 
of Section 2410 determined the case. 
The legislative history disclosed that 
Congress feared a situation where the 
United States, as junior lienor, would 
find its lien dissolved pursuant to Sec- 
tion 2410 without having had a chance 
to protect its right to any amount the 
foreclosed property might be worth in 
excess of the senior lien, the Court 


said. Junior lienors may protect them- 
selves in such a situation by bidding 
competitively at the foreclosure sale, 
thus preventing property worth more 
than the amount due on the senior lien 
from being sold at a discount. How- 
ever, the United States could not use 
this procedure unless it first secured an 
appropriation from Congress; hence, 
the one-year redemption provision had 
been written into the federal statute so 
that the Government would have time 
to secure an appropriation to protect 
its interests. Since Section 2410 was 
mandatorily applicable in the present 
situation, and since the United States 
could be joined only under that section, 
the inconsistent provision of the state 
law was inapplicable, the Court de- 
clared. 

The case was argued by Assistant 
Attorney General Doub for the United 
States and by Harry L. Hobson for 
appellees. 


Shipping... 
indemnification 

Waterman Steamship Corporation Vv. 
Dugan & McNamara, Inc., 364 U. S. 
421, 5 L. ed. 2d 169, 81 S. Ct. 200, 
29 Law Week 4035. (No. 35, decided 
November 21, 1960.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Third Circuit. Re- 
versed and remanded. 

This decision held that a stevedoring 
firm was liable to indemnify the owner 
of a vessel for its negligent handling 
of the cargo of a vessel which ren- 
dered the vessel unseaworthy and re- 
sulted in injuries to a longshoreman. 

A longshoreman was injured aboard 
petitioner’s vessel when a column of 
hundred-pound bags of sugar collapsed 
on him. He sued petitioner who settled 
the claim and, by way of a third party 
complaint, sought to recover from the 
respondent on the ground that its im- 
proper stowage of the cargo had cre- 
ated an unseaworthy condition in the 
ship’s hold which had imposed liabil- 
ity upon the owner. The stevedore 
countered that there was no direct 
contractual relationship between it and 
the petitioner since it had been en- 
gaged by the consignee of the cargo. 
The District Court directed 4 verdict 
for the respondent, holding that the 
shipowner had no right of indemnity 
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absent a direct contractual relation- 
ship. The Court of Appeals affirmed. 
Mr. Justice Stewart delivered the 
opinion of the Supreme Court revers- 
ing and remanding. The Court said 
that the decision was governed by 
Crumady Vv. The J. H. Fisser, 358 U. S. 
423, which held that the stevedore’s 
assumption of responsibility for the 
shipowner’s damages resulting from 
unsafe and improper performance of 
the stevedoring services was unaffected 
by the fact that the shipowner was not 
the party that had hired the stevedore. 


The case was argued by Thomas F. 
Mount for petitioner and by George E. 
Beechwood for respondent. 


Taxation... 
marital deduction 

Meyer v. United States, 364 U. S. 
410, 5 L. ed. 2d 161, 81 S. Ct. 210, 
29 Law Week 4041. (No. 13, decided 
November 21, 1960.) On writ of cer- 
to the United States Court 
of Appeals for the Second Circuit. 
Affirmed, 

The question here was whether an 
amount set aside by an insurance com- 
pany to fund monthly payments to a 
widow beyond the guaranteed 240 in- 
stallments qualified for a marital de- 
duction. The Court held that it did not. 


tiorari 


The decedent had two identical poli- 
cies of life insurance which obligated 
the insurer to pay a death benefit of 
$25,187.50. He had elected an optional 
mode of settlement that provided for 
payment of equal monthly installments 
to his wife for life, with 240 install- 
ments guaranteed. There was a further 
provision that if the wife should die 
before receiving the 240 installments, 
the daughter would receive the remain- 
der. 


died before receiving the 240 install- 


If both the wife and daughter 


ments, the amount unpaid was to go 
to the estate of the later survivor. The 
determined that 
$17,956.41 was necessary to fund the 


insurance company 
240 payments to the wife or daughter, 
and that the remaining $7,231.09 was 
necessary to fund the monthly pay- 
ments to the wife so long as she might 
live beyond 240 months. Accordingly, 
it made these entries on its books. 


Petitioners were the executors of 
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the insured’s estate, and they filed time- 
ly claim for a refund of the amount 
of the tax paid on the $7,231.09, con- 
tending that this qualified for the 
marital deduction allowed by Section 
812(e) (1) of the 1939 Internal Reve- 
nue Code. The claim was denied and 
this suit resulted. The District Court 
granted the refund, but the Court of 
\ppeals reversed. 


Mr. Justice Whittaker spoke for the 
Supreme Court which affirmed the 
judgment of the Court of Appeals. 
The Court took the position that the 
policy constituted only one property. 
A marital deduction is not allowable 
in the case of an annuity if “upon the 
death of the surviving spouse the pay- 
ments are to continue to another per- 
son...”, the Court said. The insurance 
company’s bookkeeping entries could 
not withstand the provisions of the 
policy, which made no provision for 
treating it as two separate properties, 
the Court declared. 

Mr. Justice Douglas, joined by Mr. 
Justice Clark and Mr. Justice Brennan, 
wrote a dissenting opinion. The dissent 
argued that the policy, while it repre- 
sented one property, contained two 
separate interests and there was no 
reason why the separate interest of the 
wife could not be granted the deduc- 
tion. 


The case was argued by Donald S. 
Day for petitioners and by I. Henry 
Kutz for the United States, 


Taxation... 
interest 

Knetsch v. United States, 364 U. S. 
361, 5 L. ed. 2d 128, 81 S. Ct. 132, 
29 Law Week 4018. (No. 23, decided 
November 14, 1960.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Ninth Circuit. Affirmed. 

This decision denied a deduction of 
interest paid on indebtedness, under 
Section 23(b) of the 1939 Internal 
Revenue Code and Section 163(a) of 
the 1954 Code, on the ground that the 
transaction creating the “indebtedness” 
was a sham. 

The taxpayer purchased ten thirty- 
year-maturity annuity bonds from an 
insurance company, each in the face 
amount of $400,000 and bearing inter- 
est at 214 per cent, compounded annu- 


ally. The purchase price was $4,004,- 
000. The taxpayer gave the company 
his check for $4,000 and signed $4,- 
000,000 worth of nonrecourse annuity 
loan notes for the balance. The notes 
bore 314 per cent interest, payable in 
advance, and were secured by the an- 
nuity bonds. The taxpayer paid the 
first year’s ($140,000) at 
once. The bonds were to have a loan 
value at the end of the first year of 
$4,100,000, but under the terms, the 
taxpayer could borrow any excess of 


interest 


this value above his indebtedness with- 
out waiting for the end of the year. 
He took advantage of this provision 
five days after entering into the trans- 
action by borrowing $99,000 of the 
$100,000 excess over his $4,000,000 
indebtedness, giving his note bearing 
3% per cent interest, prepaying the 
first year’s interest of $3,465. In his 
tax return for 1953, he deducted the 
sum of the interest payments ($143,- 
465) as “interest paid... within the 
taxable. year on indebtedness”. He re- 
peated the process in the following 
year, deducting $147,105 as interest. 
Although the returns for later years 
were not involved in this case, the tax- 
payer repeated the transactions a third 
time in 1955. In 1956, he terminated 
his indebtedness by surrendering the 
bonds and his indebtedness was can- 
celled, 

The Commissioner disallowed the 
deductions and determined deficiencies 
for 1953 and 1954—the years at issue 
in this case. The taxpayers paid the 
deficiencies and brought this action 
for a refund in the District Court. The 
District Court decided in favor of the 
Government and the Court of Appeals 
affirmed. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice Brennan. The 
Court held that the so-called “indebt- 
edness” was a sham since the taxpay- 
er’s transaction did not “appreciably 
affect his beneficial interest except to 
reduce his tax...” What the taxpayer 
ostensibly “borrowed back”, the Court 
declared, was in reality only a rebate 
of a substantial part of the “interest” 
payments. In the two years, the tax- 
payer paid the insurance company 
$294,570 and received $203,000 back 
in “loans”. In form, he received an 
annuity contract that would produce 
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monthly annuity payments of $90,171 
at maturity, but this was a fiction, the 
Court said, because his annual borrow- 
ings kept the net cash value at a rela- 
tive pittance of $1,000. The Court con- 
ceded that the taxpayer had a legal 
right to decrease his taxes, but it held 
that there was nothing in the revenue 
statutes to show that Congress intend- 
ed to authorize the deduction of pay- 
ments made under sham transactions. 

Mr. Justice Douglas, joined by Mr. 
Justice Whittaker and Mr. Justice 
Stewart, dissented on the ground that 
this was legitimate tax avoidance. The 
transaction was not a sham, the dissent 
argued. “To disallow the ‘interest’ de- 
duction because the annuity device was 
devoid of commercial substance is to 
draw a line which will affect a host of 
situations not now before us and 
which, with all deference, I do not 
think we can maintain when other 
cases reach here”, the dissent declared. 

The case was argued by W. Lee Me- 
Lane, Jr., for petitioners and by Grant 
W. Wiprud for the United States, 


Transportation ... 
subsidiary carriers 

American Trucking Association, Inc. 
v. United States, 364 U.S. 1, 4 L. ed. 
2d 1527, 80 S. Ct. 1570, 28 Law Week 
4629. (No. 74, decided June 27, 1960.) 
On appeal from the United States Dis- 
trict Court for the District of Columbia. 
Reversed and remanded. 

This decision overturned an award 
of a permit by the Interstate Commerce 
Commission to a trucking company 
that was a subsidiary of a railroad. 
The Court held that the Commission 
failed to impose proper restrictions in 
the permit, 

The Pacific Motor Trucking Com- 
pany was a wholly-owned subsidiary 
of the Southern Pacific Railroad. The 
permits in question were designed to 
allow Pacific Motor to extend the scope 
of its contract carrier services for the 
General Motors Corporation. In gen- 
eral, the permits authorized Pacific 
Motor to transport new automotive 
equipment from General Motors’ plants 
in California to various interstate desti- 
nations in seven Western states. The 
appellants, including the American 
Trucking Associations, Inc., its Con- 
tract Carrier Conference, the National 
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Automobile Transporters Association 
and six motor carriers, brought this 
suit to set aside the Commission’s or- 
der awarding the permits. A three- 
judge District Court denied relief, and 
the case was appealed directly to the 
Supreme Court. In the Supreme Court, 
the Interstate Commerce Commission 
opposed the appellants, while the Unit- 
ed States supported them. 

Speaking through the Chief Justice, 
the Supreme Court reversed and re- 
manded the case to the Commission. 
The Court noted the “strong general 
policy” of Congress, as expressed in 


the National Transportation Policy of 
1940, against railroad invasion of the 
motor carrier field. Usually, the Court 
went on, the Commission imposes con- 
ditions in common-carrier certificates 
issued to rail carriers and their affili- 
ates to ensure that the service rendered 
is auxiliary and supplemental of train 
service. Here, the permits were quali- 
fied only by restricting service to points 
that were stations on the Southern 
Pacific line, the Court said, and this 
was a geographical, not a functional 
limitation. The Commission had re- 
frained from imposing the general re- 


striction “that the service by motor 
vehicle . .. should be limited to service 
which is auxiliary to or supplemental 
of rail service”. “The conclusion seems 
Court 
“that the conditions imposed upon the 


inescapable”, the continued, 
permits to Pacific Motor, though un- 
doubtedly ‘restrictions’ in a general 
sense, were not limitations sufficient to 
hold Pacific Motor to a truly auxiliary 
and supplemental service”. 

The case was argued by Peter T. 
Beardsley for appellants and by Rich- 
ard A. Solomon for the United States. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Criminal Law... 
proving a conspiracy 

The Apalachin convictions have col- 
lapsed ignominiously in the Court of 
Appeals for the Second Circuit. The 
Court reversed the convictions of twen- 
ty of the fifty-eight men known to have 
gathered at the home of Joseph Bar- 
bara, Sr., in Apalachin, New York, on 
November 14, 1957, on the ground of 
insufficient procf. One judge, concur- 
ring specially, declared that the prose- 
cution “should never have been initi- 
ated or allowed to proceed so far”. 

The defendants were charged with 
a conspiracy to obstruct justice and 
commit perjury, in violation of 18 
U.S.C.A. §§1503 and 1621, by giving 
false and evasive testimony regarding 
the Apalachin meeting before federal 
grand juries, As submitted to the jury, 
the indictment alleged 
overt acts in which various of the con- 
spirators gave testimony under oath 
at different times and places, including 


twenty-nine 


eleven occasions before grand juries 
in the Southern District of New York, 
where the trial was held. 

The Government conceded that de- 
spite the questioning of the partici- 
pants it did not know what went on at 
the meeting at Barbara’s, that it could 
not prove that the purpose of the meet- 
ing was unlawful and that it did not 
that the defendants were 
guilty of wrongdoing by failing to re- 
veal what occurred at the meeting. 
Rather the Government’s theory was 
that the similarity of the defendant’s 
statements in trying to portray their 
presence as accidental and coinciden- 
tal, when this was not in fact true, 


contend 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








showed the conspiracy to obstruct jus- 
tice and commit perjury. 

The Court held that the evidence was 
insufficient to prove the crime in two 
respects. First, it said, the proof failed 
to support a finding that the defend- 
ants agreed to lie about the Apalachin 
gathering. The Court said that they 
probably did not tell the whole truth 
about it, and that the jury could find 
from the evidence that the meeting was 
prearranged, but it declared that this 
would not warrant a conclusion that 
there was an agreement to do so. 
“There is nothing in the record or in 
common experience to suggest that it 
is not just as likely that each one pres- 
ent decided for himself that it would 
be wiser not to discuss all that he 
knew... [I]n our view the similarity 
of the stories told is insignificant un- 
der all the circumstances.” 

Secondly, the Court concluded that 
the evidence was insufficient for the 
jury to find that the defendants knew 
or should have known at the time of 
the meeting that they would be called 
to testify under oath later concerning 
it. The Court explained this proof was 
necessary because evidence of the same 
intent or knowledge is required to con- 
vict conspirators as to convict those 
charged with the substantive crime. 
The Court noted that the essence of 
perjury is untruthful testimony under 
oath and that the obstruction-of-jus- 
tice statute does not encompass false- 
hoods before non-judicial inquiries. 
Therefore, it concluded, the Govern- 
ment had to prove that the defendants 
intended to lie under oath or that they 
foresaw proceedings where they would 
be called on to testify under oath. The 
Government failed to make this proof, 
the Court said. 

Although reversing the convictions 
on failure of proof, the Court went on 
that the case 

of a 


illustrated the 
shotgun 


to say 


“danger conspiracy 
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charge”. It doubted that the jury was 
able to grasp the intricacies of the 
testimony as relating to twenty defend- 
ants and it thought that at least two of 
the defendants were swept up in the 
net of the convictions on quite flimsy 
grounds. 
The Court concluded: 


...- Doubtless many of Barbara’s visi- 
tors are bad people, and it is surely 
a matter of public concern that more 
is not known of their activities. But 
bad as many of these alleged con- 
spirators may be, their conviction for 
a crime which the Government could 
not prove, on inferences no more valid 
than others equally supported by rea- 
son and experience, and on evidence 
which a jury could not properly assess, 
cannot be permitted to stand. 


The concurring judge took a dim- 
mer view of the proceeding than did 
the other two members of the Court, 
and he indicated that, had the convic- 
tions not been reversed for failure of 
proof, other grounds were available. 


(U. S. v. Bufalino, United States Court 
of Appeals, Second Circuit, November 
28, 1960, Lumbard, C. J.) 


Criminal Law... 
search warrants 

The Court of Appeals for the District 
of Columbia Circuit has held that a 
search warrant for one of a series of 
row houses will not authorize seizure 
of property in another of the row 
houses, although there was a connect- 
ing door between them. 


The search warrant covered 1106 
Eighteenth Street, N.W., in Washing- 
ton, and it had been issued after police 
officers had observed movements in 
and out of the premises on five sep- 
arate days. The police entered the front 
door at 1106, and after making what 
the Court described as a proper an- 
nouncement, they entered the second 
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floor and searched it, but found no 
one. Then they went to the rear porch, 
which had been screened in by cloth 
panels, and found a door freshly cut 
through a flimsy wall separating the 
rear porches of 1106 and i108. This 
door was forced and the police, then 
on the rear porch at 1108, were able 
through a glass-paned door to observe 
the defendants conducting a numbers 
operation in 1108, They announced 
who they were; the men fled; the 
police forced the porch door and seized 
the numbers paraphernalia. 

Reversing the convictions because 
of the trial judge’s failure to suppress 
the evidence thus seized, the Court 
declared that the authority to search 
is limited to the place described in the 
warrant and does not include addi- 
tional or different places. It rejected 
the Government’s contentions that the 
two houses were being used by the 
defendants as a single unit and that 
1108 became a part of 1106 because 
of the use of the latter as entrance to 
the former. 

The Court also ruled that the search 
could not be justified as an incident to 
a lawful arrest under the search war- 
rant. Here the Court pointed to the 
fact that the police officers made no 
announcement at the time they forced 
the door separating the two porches. 
“A long line of decisions of the Su- 
preme Court and of this Court on 
search and seizure emphasize the in- 
dividual’s right to privacy in his 
home”, the Court said. “Surely that 
right requires police officers who seek 
to invade that privacy at least to knock 
and announce themselves before barg- 
ing in.” The Court added that even 
had 1108 been searched with a proper 
warrant, the police would have been 
required to state their identity and pur- 
pose before opening the porch door. 


(Keiningham v. U. S., United States 
Court of Appeals, District of Columbia 
Circuit, November 10, 1960, Bastian, J.) 


In an Illinois search-warrant case, 
the Supreme Court of Illinois has up- 
held a search under a warrant describ- 
ing the premises as “apartment num- 
ber B-2”, although it was really 2-B 
and the defendant introduced pictures 
taken five days after the search show- 
ing it to be “2-W”. 
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The search warrant directed the 
search of “apartment number B-2 of 
the building located at the address 
known as 555 East 43rd Street being 
used and occupied by: man named 
Willie Smith alias Silly Willie”. As 
Smith emerged from 2-B, the police 
testified, he was served with the search 
warrant and a search was conducted 
in that apartment, which Smith admit- 
ted was his. Two envelopes of heroin 
were found in a blue denim jacket in 
a closet. Smith was convicted of un- 
lawful possession of narcotic drugs. 

As to the defendant’s claim that his 
apartment was really 2-W, the Court 
remarked that the trial judge, who had 
tried the case without a jury, appar- 
ently believed that the apartment was 
marked 2-B on the date of the search 
and changed later. 


As to the claimed discrepancy be- 
tween the term “B-2” in the search 
warrant and the correct designation 
“2.B”, the Court noted that both the 
letter “B” and the number “2” were 
used and that both the correct street 
address and name of the occupant were 
stated. Under these conditions, it con- 
cluded, the search 
constitutional requirements, 


warrant met all 


(Illinois v. Smith, Supreme Court of 
Illinois, October 31, 1960, Hershey, J., 
20 Ill. 2d ..., 169 N.E. 2d 777.) 


Negligence... 
assured clear distance 

Applying the state’s assured-clear- 
distance statute, the Supreme Court of 
Ohio, with two judges dissenting, has 
held that a motorist who approached 
a country road-highway intersection in 
the fog without braking was guilty of 
contributory negligence as a matter of 
law. The result is that the motorist, 
who collided with a truck going through 
the intersection, has lost a $35,000 
jury verdict for personal injuries. 

The assured-clear-distance statute 
states that “[n]o person shall operate 
a motor vehicle...in and upon the 
streets and highways...at a greater 
speed than will permit him to bring it 
to a stop within the assured clear dis- 
tance ahead”. 

The plaintiff, who was driving on the 
highway, admitted that he approached 
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the intersection at 32 miles per hour, 
and the Court noted that at least 83 
feet would be required to stop at this 
speed. From this it concluded that the 
statute was violated. It pointed out 
that under Ohio decisions the statute 
is a specific requirement of law and 
that its violation constitutes negligence 
per se. 

The Court conceded that the assured- 
clear-distance rule did not apply where 
“a person, motor vehicle or other ob- 
ject suddenly enters...in such man- 
ner that the operator ... is afforded no 
reasonable opportunity to stop his ve- 
hicle and avoid a collision”, but it 
declared that the fog was not such an 
object. Additionally, the Court’ deter- 
mined from the jury’s answer to a 
special interrogatory that the plaintiff 
was more than 30 feet from the inter- 
section when the defendant’s truck 
reached that point, and that therefore 
the plaintiff's assured clear distance 
was not cut off, but that the truck was 
beyond it. 


(Woods v. Brown’s Bakery, Supreme 
Court of Ohio, December 28, 1960, Mat- 
thias, J., 171 Ohio St. 383.) 


Negligence... 
expert testimony 

Is the expert testimony of a safety 
engineer admissible in an automobile 
collision suit as to the point and angle 
of the impact, although both drivers 
also testify? The Court of Appeals for 
the Tenth Circuit has answered in the 
affirmative by holding that the trial 
judge who admitted the testimony did 
not abuse his discretion. 

As background the Court noted that 
expert testimony is usually admissible 
only when jurors are not able to de- 
cide issues on a solid basis without 
technical assistance from someone hav- 
ing unusual knowledge of the subject 
because of skill, experience or educa- 
tion. It noted that “expert evidence” 
in highway accident cases generally 
comes from the police or other public 
officials. But it concluded from ex- 
amining its own cases that expert testi- 
mony in automobile cases would be 
admissible “where the matter to be 
decided is one involving causes and 
effects which are not within the range 
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of knowledge and comprehension of 
the lay trier of facts”. In these cases, 
the Court said, the testimony is not 
made inadmissible because it tends to 
invade the province of the jury. De- 
spite this background, however, the 
Court had never approved such testi- 
mony in a reported case. The only 
appellate case cited by the Court in 
which this type of expert testimony 
was permitted to stand is one in Okla- 
homa—Leeper v. Thornton, 344 P. 2d 
1101—in which both drivers were 
killed and there were no eye witnesses. 
But in that case, as the Court noted, 
the point was not decided squarely. 

The expert in the instant case ran 
what he called an accident analysis 
laboratory and was known as an “ac- 
cidentologist”. The driver of one of 
the vehicles testified in detail about 
the accident but the driver of the other 
said she was unable to remember it. 
The expert, using photographs, testi- 
fied at length about the factors in- 
volved in the collision and stated his 
conclusion as to the angle of impact. 

As factors influencing it to find the 
admission of the expert’s testimony 
proper, the Court listed the fact that 
one of the parties was the only impact 
witness, that his testimony conflicted 
with his previous statements, and that 
the expert had good qualifications. 


(Campbell v. Clark, United States 
Court of Appeals, Tenth Circuit, Novem- 
ber 1, 1960, Bratton, J., 283 F. 2d 766.) 


Practice of Law... 
railroad brotherhood 

Another state has acted to proscribe 
the practices of the so-called “legal 
aid” bureau of the Brotherhood of 
Railroad Trainmen. The Supreme 
Court of Missouri has entered a con- 
sent decree based on a stipulation be- 
tween the Brotherhood, several of its 
officers and two lawyers on the one 
hand and the Advisory Committee of 
the Missouri Bar Administration on 
the other, 


Previously the procedures of the 
Brotherhood and the activities of the 
Brotherhood’s regional counsel for 
whom personal injury and death cases 
are solicited have been condemned by 
the Supreme Courts of California in 


1950 in Hildebrand v. State Bar of 


California, 36 Cal. 2d 504, 225 P. 2d 
509; Illinois in 1958 in Jn re Brother- 
hood of Railroad Trainmen, 13 Ill. 2d 
391; 150 N.E. 2d 163; and Nebraska 
mn 1960 in Nebraska ex rel. Beck v. 
Lush, 170 Neb. 376, 103 N.W. 2d 136. 
In the latter case, as in the instant pro- 
ceeding, there was a stipulation and 
consent decree. Additionally, the ac- 
tivities were halted in lowa by a trial 
court decision. (White v. Davis, No. 
36175, District Court, Pottawattamie 
County, October 30, 1959.) 

The Supreme Court of Missouri con- 
cluded that the Brotherhood’s “legal 
aid” plan “as it has evolved and to 
the extent it has been followed and 
observed in Missouri, providing for 
contacting such injured members of 
the Brotherhood, or the dependents of 
a member who has been killed, by the 
representatives of the Brotherhood... 
has been conducive to and has resulted 
in solicitation ...” by the two regional 
counsel involved. The Court issued a 
comprehensive injunction order against 
the Brotherhood, several of its officers 
and investigators and the two attorneys 
whose assigned territory under the 
Brotherhood’s solicitation system in- 
cluded Missouri. 

One of the attorneys—Phillip B. 
Lush, of Minneapolis—was also in- 
volved in the Nebraska case; the other 
attorney was Dan McGlynn, of East 
St. Louis, Illinois. Neither is admitted 
to practice in Missouri. Each con- 
ceded paying his proportionate share 
of the expense of operating the “legal 
aid” bureau of the Brotherhood. These 
sums were $31,825 for Lush from Jan- 
uary 1, 1956, to March 25, 1960, and 
$8,622 for McGlynn from August 1, 
1955, to March 3, 1958. In addition, 
from March 1, 1956, to February 15, 
1959, Lush maintained a sort of 
branch law office in Kansas City, 
Missouri, which was listed in the build- 
ing directory and telephone book as 
“Brotherhood of Railroad Trainmen, 
Investigation Office”, and for which 
he bore the expense of $23,268. 

All respondents represented that they 
were familiar with the Illinois decision, 
which contained its own effective date 
of July 1, 1959, and that they were not 
now engaged in any practices contrary 
to it. The Court dismissed the contempt 
aspect of the case and proceeded only 
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with the injunction, 


(Hulse v. Brotherhood of Railroad 
Trainmen, Supreme Court of Missouri, 
November 14, 1960, consent decree. 340 
S.W. 2d 404.) 


Practice of Law... 
title examinations 

The Court of Appeals of Kentucky 
has enjoined a Covington savings and 
loan association from using its house 
counsel to examine and certify titles to 
real estate on which it loans money. 
The Court ruled that the procedure was 
the unauthorized practice of law. 

The suit was an original contempt 
proceeding brought by the Kentucky 
State Bar Association. It contended 
that the incorporated savings and loan 
association’s use of a full-time attorney- 
employee to examine titles amounted 
to the furnishing of legal services by 
the corporation. The savings and loan 
association did not question that a title 
examination is the practice of law, but 
it argued that the legal service was be- 
ing performed on its own behalf and 
that no direct charge was made for the 
service. Therefore, it concluded, it 
could not be engaged in the practice 
of law. Kentucky has a statute that re- 
stricts the practice of law, which is 
defined, to licensed persons, but con- 
tains a provision that it does not “pre- 
vent any person not holding himself 
out as a practicing attorney from draw- 
ing any instrument to which he is a 
party without consideration unto him- 
self therefor”. 

The Court ruled, however, that the 
title examination service was being 
rendered to the borrowers rather than 
to the loaning association. “A clear 
title”, the Court stated, “is one of the 
conditions upon which [the savings 
and loan association] will make a loan. 
The examination is made primarily for 
the benefit of the borrower so that he 
can comply with this essential condi- 
tion. The fact that a charge is made 
to the borrower for this service, if 
such a charge is made, simply con- 
firms the fact that the legal service is 
being rendered for him.” 

The Court then went on to point out 
that despite “vehement denials” it was 
clear that the “service charges” made 
to the borrower included “a variable 
amount which in fact (even if not in 
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form) is a fee for the legal service of 
title examination”. The Court also 
noted that the association’s loan settle- 
ment statement at one time contained 
an item of “exam. for title” under an 
itemization of “service charges”, and 
that reports made to federal agencies 
indicated that legal fees were included 
in the service charges. 

Refusing to follow the bar associa- 
tion’s recommendation for a heavy 
contempt penalty, the Court, noting 
that its decision was the first in which 
this practice had been considered and 
warning that further violations would 
result in “substantial penalties”, was 
content to adjudge the savings and 
loan association in contempt, order it 
to cease and desist and charge the costs 
to it. 


(Kentucky State Bar Association v. 
First Federal Savings and Loan Associ- 
ation, Court of Appeals of Kentucky, 
December 9, 1960, Clay, C.) 


United States... 
‘interposition’ unhorsed 
The first judicial consideration of 
the doctrine of “interposition” since 
the Supreme Court’s decision in the 
School Segregation Cases has resulted 
in what must be regarded as a com- 
plete defeat for the doctrine. A three- 
judge panel of the United States Dis- 
trict Court for the Eastern District of 
Louisiana has declared unconstitution- 
al a series of enactments of a special 
session of the Louisiana legislature, 
all of which, the Court found, were 
based on an interposition resolution 
and were aimed at maintaining a 
racially segregated school system. 


The interposition act was the key- 
stone of a legislative “package” en- 
acted by the first extraordinary session 
of 1960 of the legislature, which was 
convened on November 4, 1960, ten 
days before five Negro girls were 
scheduléd. to be admitted to a white 
school in New Orleans under an inte- 
gration plan. The measure’s resolve 
was to maintain racially separate school 
facilities, notwithstanding the Supreme 


210 


Court’s decision and other decrees im- 
which 
were declared to be “null, void and of 


plementing and enforcing it, 


no effect in the State of Louisiana”. 
The Court described interposition as 
an “amorphous concept based on the 
proposition that the United States is a 
compact of states, any one of which 
may interpose its sovereignty against 
the enforcement within its borders of 
any decision of the Supreme Court or 
act of Congress...” The Court went 
on to explain that the theory was that 
once a state interposed, “the law or 


” 7 


decision would have to await approval 
by constitutional amendment before 
enforcement within the 
state”. 

But the Court ruled that the key- 
stone of the doctrine—that the United 


interposing 


States is a compact of states—failed 
because the Constitution states that 
“we, the people”, not the states, or- 
dained and established the Govern- 
ment. It noted that in the only case 
in which the validity of the doctrine 
has been previously presented squarely 
—U. S. v. Peters, 9 U. S. [5 Cranch] 
115—Chief Justice Marshall denied an 
attempt by Pennsylvania to interpose 
its sovereignty and declared that inter- 
position would result in the “Con- 
stitution 

mockery”. 


itself becoming a solemn 


The Court also rejected a more re- 
stricted argument that the doctrine of 
interposition had vitality with refer- 
ence to the areas reserved for state 
action under the Tenth Amendment. 
The Court said the important inquiry 
was: who delimits the Tenth Amend- 
ment? “As a practical matter,” it an- 
swered, “the only solution short of 
anarchy was to assign the function to 
one Supreme Court”. Therefore, the 
Court concluded, the Supreme Court 
has the power to decide questions of 
constitutionality and whether. an act 
has invaded reserved-powers areas un- 
der the Tenth Amendment, and _ it 
pointed out that the Supreme Court’s 
decisions in the School Segregation 
Cases had established the “supreme 
law of the land”. Continuing, the Court 
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announced that the decisions of sub- 
ordinate federal courts as to constitu- 
tionality, pending review by the Su- 
preme Court, have the authority of the 
supreme law of the land and cannot be 
reviewed by state governments. “As- 
suredly, this is a great power”, the 
Court said, “but a necessary one.” 
Another argument made by Louisi- 
ana was that at least interposition 
should mean that a ruling challenged 
by a state should be suspended until 
the people could ratify it by constitu- 
tional amendment. The flaw in this 
argument, the Court said, was the in- 
sistence that the questioned decision 
must be voided while a vote is being 
taken on a constitutional amendment. 
The Court termed it a “preposterous 
perversion” of the amendment provi- 
sions (Article V) of the Constitution. 
“The conclusion is clear”, the Court 
remarked, “that interposition is not a 
If taken seri- 
ously, it is illegal defiance of con- 
stitutional authority.” 


constitutional doctrine. 


Otherwise, “it 
amounts to no more than a protest, an 
escape valve through which the legis- 
latures blow off steam to relieve their 
tensions... However solemn or spirit- 
ed, interposition resolutions have no 
legal sufficiency.” 

Having found the supporting pillar 
of interposition defective, the Court 
struck down the entire “package” of 
segregation measures enacted with it. 
It conceded that the bills relating to 
the Orleans Parish School Board, one 
of which “addressed” out of office four 
of the five board members, were in an 
area reserved for exclusive state action, 
but it declared that the protective arm 
of the Constitution could reach into 
this “inner sanctum” when the state 
attempted to circumvent a_ federally 
protected right. 


(U.S. v. Louisiana, United States Dis- 
trict Court, Eastern District of Louisiana, 
November 30, 1960, Wright, J.) 

(Eprror’s Note: On December 12, 
1960, the Supreme Court of the United 
States denied motions for a stay of the 
injunction in this case and remarked 
that Louisiana’s challenge to the ruling 
was “without substance”.) 
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Junior Bar Conference Midyear Meeting 


On February 17-19, the Junior Bar 
Conference will hold its Annual Mid- 
year Meeting in conjunction with the 
Midyear Meeting of the American Bar 
Association at the Edgewater Beach 
Hotel in Chicago. On Friday afternoon, 
February 17, the officers and directors 
will meet, and on Saturday, February 

8, and Sunday, February 19, the Ex- 
ecutive Council will meet with commit- 
tee chairmen to further the work of the 
Conference 
luncheon will be held on Saturday with 
some of the senior leaders of the Amer- 


this year. An informal 


ican Bar Association to discuss current 
matters of particular interest to the 
Junior Bar Conference. Information 
regarding social events, including plans 
for wives in attendance, will be for- 
warded to those planning to attend. It 
is necessary to make reservations as 
soon as possible and all planning to at- 
tend should write the Meetings Depart- 
ment of the American Bar Association 
for reservations. In connection with 
the Midyear Meeting, a Sunday lunch- 
eon will be held by the Conference on 
Personal Finance Law, at which Junior 
Bar Conference officers and the four 
participants in the annual debate on 
this subject which will be held at the 
St. Louis Annual Meeting in August, 
1961, will be guests. Messrs. C. Paul 
Jones, of St. Paul, Minnesota; William 
R. Cogar, of Richmond, Virginia; John 
G. Weinmann, of New Orleans; and 
Carl W. Nielsen, of Hartford, Connecti- 
cut, are the four Conference members 
who will be the participants in this 
year’s program. 


Junior Bar Conference 
Committee Activity 

As indicated on this page in earlier 
issues of the Journal, this year’s organi- 
zation of the Junior Bar Conference 
and its committees was expedited by 


improved methods of committee selec- 
tion and appointment put into effect 
William 


This has enabled Junior Bar Confer- 


by Chairman Reece Smith. 
ence committees to be organized and 
to receive assignments at an earlier 
time than ever before. As a_ result, 
committee activities are further along 
this year than is usually the case at this 
stage in the Conference year. The fol- 
lowing is a résumé of some of these 
activities, 

Among the subjects which will re- 
ceive the attention of the Executive 
Council at the coming Midyear Meet- 
ing will be the plans of the An- 
nual Meeting Committee which has 
been actively setting up the arrange- 
ments for the St. Louis meeting in 
August since last year’s meeting in 
Washington. The program will be an- 
nounced following the Midyear Meet- 
ing, and promises to be excellent and 
well worth attending. 

All members of the Continuing Legal 
Education Committee have received 
materials familiarizing them with the 
practical legal education programs 
sponsored in previous years by the 
Florida and the Michigan Junior Bars, 
as well as other information designed 
fully to acquaint them with the nature 
of these programs and how they have 
been organized and presented by junior 
bar organizations throughout the coun- 
try. This step is designed to enable 
committee members to encourage and 
work toward the presentation of simi- 
lar programs by the state or local 
junior bar organizations in their re- 
spective areas. The primary purpose 
of the Continuing Legal Education 
Committee this year is to encourage 
as many of these programs as possible 
in areas where they have as yet not 


been presented. 
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This type of educational program is 
designed to assist the newly admitted 
lawyer by practical and concrete advice 
and materials on those subjects most 
pertinent to his initial practice and the 
problems which he faces. This kind of 
program is in great demand, as is 
shown by the success which has at- 
tended presentations up to this time. 

The program originated with the 
Florida Junior Bar and in the past 
year has also been presented in Missis- 
sippi, Michigan, Texas, Washington, 
D. C., and Chicago, Illinois. Michigan, 
for example, held two such programs 
in 1960, with a total attendance of close 
to five hundred younger lawyers. 

The immediate goal of the commit- 
tee this year is to develop and encour- 
age at least ten new programs in at 
least ten new areas. 

As further assistance to state and 
local junior bar organizations inter- 
ested in sponsoring this type program, 
the Junior Bar Conference committee 
is prepared to make available the ex- 
perience which has been gained thus 
far in working with those groups 
which have already presented these 
programs. In addition, the committee 
has as a consultant, E. Donald Shapiro, 
Director of the Institute of Continuing 
Legal Education in Michigan. George 
T. Roumell, Jr., of Detroit, and Lewis 
H. Hill Ul, of Tampa, are Co-Chair- 
Listed below 
are the seven Vice Chairmen and the 
states in which they are to supervise 
and co-ordinate the efforts of the mem- 
bers of the committee: 

Elliot T. Halio, Charleston, South 
Carolina (South Carolina, North Caro- 
lina, Delaware, Maryland, Washington, 
D. C., New Jersey, Virginia, West 
Virginia); Jot Hodges, Jr., Austin, 
Texas (Texas, New Mexico, Oklahoma, 
Arizona, Missouri, Louisiana, Arkan- 
sas); Carlton R. Hoy, Sioux Falls, 
South Dakota (South Dakota, Mon- 
tana, North Dakota, Nebraska, Utah, 
Iowa, Colorado, Kansas); Professor 
Nicholas Johnson, Berkeley, California 
(California, Hawaii, Alaska, Nevada, 
Oregon, Washington, Idaho); Frank- 
lin Petri, Jr., Minneapolis, Minnesota 
(Minnesota, Wisconsin, Pennsylvania, 
Michigan, New York, New Jersey) ; 
Frank A. Riley, Tupelo, Mississippi 


men of this committee. 
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(Mississippi, Alabama, Tennessee, 
Florida, Georgia, Kentucky) ; Thomas 
P. Sullivan, Chicago, Illinois (Illinois, 
Indiana, Ohio, New England states). 

The Committee on Status of the 
Young Lawyer in Government has 
made considerable progress in_ its 
efforts to develop an active working 
membership and to pursue its objec- 
tive of analyzing and making recom- 
mendations with respect to the position 
of the younger government lawyer. 
The change in national administration, 
however, has tended to limit activities 
in some respects, particularly because 
many officials who have previously co- 
operated so well with the committee, 
particularly in civilian agencies, will 
be leaving the government and their 
successors have yet to be appointed. 
Thirteen different agencies or boards 
are represented on the fifteen-man 
committee this year with the likelihood 
that three or four additional members 
will be appointed in the near future, 
increasing the number of agencies rep- 
resented to fifteen. 

Among the projects which are going 
forward are the tabulation of the gov- 
ernment lawyer attitude survey, a series 
of luncheons with government officials 
and others interested in the profession- 
al careers of government lawyers, and 
the government lawyer placement serv- 
ice. Recently, Roger L. Jones, Chair- 
man of the Civil Service Commission, 
was the luncheon guest of the Com- 
mittee. 

The Affiliation Committee reports 
that the Spokane [Washington] Bar- 
rister Council has been organized, 
comprised of younger lawyers in that 
city, and has petitioned for affiliation 
with the Junior Bar Conference. The 
Junior Bar Committee of the Washing- 
ton State Bar Association has also peti- 
tioned for affiliation. Robert S. Muckle- 
stone, Seattle, Washington, member of 
the Junior Bar Conference Executive 
Council for the Ninth District, is pri- 
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marily responsible for the addition of 
these organizations. Affiliation of other 
state and local junior bar organiza- 
tions is being pursued in Oregon, 
Nevada, South Carolina, Illinois, Kan- 
sas, Arkansas, New Mexico, Wyoming 
and Ohio, among other states. 

The Committee on Cooperation with 
Other American Bar Association Sec- 
tions is attempting to assimilate and 
follow through on the large response 
of Junior Bar Conference members to 
announcements carried in recent issues 
of The Young Lawyer about opportu- 
nities for them to work on particular 
projects in other American Bar Asso- 
ciation Sections. 

The Court Improvement Committee 
is following through on its program 
for this year which was previously an- 
nounced in an earlier edition of this 
page. In progress are steps to encour- 
age state conference on judicial reform 
and improvement in the physical ap- 
pearance of courtrooms and court- 
houses, including new American flags 
in every courtroom. 

In addition to its continuing efforts 
in behalf of legislation providing tax 
deferments for the retirement savings 
of self-employed persons and for com- 
pensation of counsel representing indi- 
gent defendants in the federal courts, 
the Legislation Committee is consider- 
ing steps to support an amendment to 
the United States Constitution which 
would provide residents of the District 
of Columbia with the right to vote for 
the office of President and Vice Presi- 
dent of the United States. This step is 
taken in accordance with the action of 
the Conference Assembly approving 
such an amendment at the recent Wash- 
ington, D. C., Annual Meeting. 

The JBC Membership Committee 
continues its successful efforts in spon- 
soring luncheons for newly admitted 
lawyers in various areas throughout 
the country, at which membership in 
the American Bar Association is pro- 
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moted. Recently, in such luncheons in 
Texas, fifty-eight new American Bar 
Association members resulted. A simi- 
larly successful luncheon was recently 
carried out in Florida. 

The Unauthorized Practice Commit- 
tee continues its efforts to encourage 
programs in the various law schools to 
inform law students of the problems of 
the unauthorized practice of law. In 
December, 1960, such a program was 
presented at the Drake University Law 
School in Des Moines, Iowa. In Texas, 
for the last three years, every law 
school has been co-operating with the 
Junior Bar Conference Committee and 
has held one or more such lectures. 


The activities of the other Junior 
Bar Conference Committees will be re- 
viewed in later editions of this page. 


Junior Bar Television 
Programs 

Two junior bar organizations are 
sponsoring television programs in their 
communities. They are the Milwaukee 
Junior Bar Association and the Junior 
Bar Section of the District of Colum- 
bia Bar Association. Recently, the Dis- 
trict of Columbia Junior Bar program 
discussed legal aspects of medical mal- 
practice, Junior Bar Conference mem- 
bers have regularly been among the 
participants in these programs. 


Erratum 

The December, 1960, issue of the 
Journal carried on this page a photo- 
graph of James R. Stoner, Washington, 
D. C., with the caption of Junior Bar 
Conference Vice Chairman. The cap- 
tion should have been Junior Bar Con- 
ference Secretary. Since Mr. Stoner is 
not offended by this misdescription, 
and the present Vice Chairman is sup- 
posed to edit this page, no apologies 
are necessary except to those readers 
who may have been confused by the 
apparent change in circumstances. 











Department of Legislation 
Charles B. Nutting, Editor-in-Charge 








The Recognition of “‘Rights”” by Common Law and Statutes 


It is the fashion in our profession 
to lament both the quantity and qual- 
ity of our statute-making, not, it is 
true, without some justification. . . 
There has been little disposition to 
look at our own shortcomings in fail- 
ing, through adaptation of old skills 
and the development of new ones, to 
realize more nearly than we have the 
ideal of a unified system of judge-made 
and statute law woven into a seamless 
whole by the processes of adjudica- 
tion.} 


Chief Justice Stone made this state- 
ment in the course of a general discus- 
sion of the common law in the United 
States during which he noted a con- 
trast between the civilians and com- 
mon lawyers in the use of statutes. The 
former, he declared, were more willing 
to regard statutes as “precepts of gen- 
eral principles, to be used as guides to 
decision”. The following discussion is 
intended as a brief footnote to this 
statement based on a few recent cases 
dealing with the so-called right of con- 
sortium asserted by a wife who has lost 
the companionship of her husband due 
to the negligence of another and with 
the “right” of privacy in jurisdictions 
where it is not recognized by statute. 

The first group of cases is exempli- 
fied by Smith v. United Construction 
Workers decided in Alabama in 1960.7 
There, the wife asked damages for the 
loss of consortium of the husband re- 
sulting from an assault committed by 
the defendants. The lower court sus- 
tained a demurrer to the complaint and 
this action was affirmed on appeal. It 
was admitted that the wife had no 
cause of action at common law, but the 
court was urged to recognize the ex- 
istence of a cause of action because of 
the passage in that state and others of 
married women’s acts. It was con- 
tended that since the husband had a 
cause of action in these cases, the 
passage of statutes equalizing the posi- 


tion of husband and wife made it illog- 
ical to deny a similar cause of action 
in the latter. The court refused to adopt 
this argument. In part it relied on a 
provision in the Alabama Code re- 
quiring the courts to follow the com- 
mon law unless changed by the legis- 
lature. 

A similar view regarding recognition 
of the right of privacy was taken by 
the Court of Civil Appeals of Texas in 
Milner v. Red River Valley Pub. Co., 
Inc.® There, the court relied upon a 
requirement that the common law as it 
existed on January 20, 1840, be fol- 
lowed unless changed by statute. It 
asserted that the right of privacy was 
not a common law right, at least in 
1840, and that hence it could not be 
recognizea in the absence of legisla- 
tion. A fairly recent Wisconsin case* 
takes the same position, although it 
does not appear that the limitation on 
the courts found in the last two cases 
was involved. 

On the other hand, a contrary result 
is reached in other jurisdictions. It 
seems clear that the weight of author- 
ity, although the cases are not numer- 
ous, is in favor of the Alabama court 
in the consortium situation.° However, 
it is probable that the converse is true 
in the decisions involving the right of 
privacy.® 

It should be noted at this point that 
in Alabama the court has recognized 
the right of privacy in the absence of 
statute without referring to the “com- 
mon law restriction” relied on in the 
consortium case.‘ And in Pennsyl- 
vania, although no such restriction is 
present, the Supreme Court has re- 
cently refused to recognize a wife’s 
right of consortium® although it had 
previously stated that the right of pri- 
vacy is clearly recognized in the United 
States and (impliedly, at least) in 
Pennsylvania.® Thus it appears that 
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something other than the bare power 
of the courts to recognize the asserted 
rights in the absence of statute is in- 
volved. 


Perhaps it is now pertinent to in- 
quire briefly as to what is meant by 
“the common law”. Although in Texas 
the specific limitation created by the 
date January 20, 1840, is probably of 
some significance, it seems clear that 
one should not think of the common 
law as being frozen at the time of its 
reception. Numerous cases declare that 
the common law is “not immutable 
but flexible and by its own principles 
adapts itself to varying conditions”.!° 
In other words it would appear that 
not only the substance of the common 
law was received but also what might 
be referred to as the common law 
technique of expanding and varying 
the law through building on precedent. 
Thus it should be perfectly possible for 
a court to recognize new rights without 
legislative intervention. Even where 
the statutory restriction is present this 
can still be done, as the Alabama court 
showed in Smith v. Doss.'' Why, then, 
has there been a general refusal to 
extend the right of consortium to a 
wife and a rather general acceptance 
of the right of privacy even in the 
absence of a statute? 

A clue to the former situation may 
be found in the statements of the courts 
themselves. A close reading of the cases 
indicates that the “common law re- 
striction”, although relied on as a 
make weight, is not the true basis for 
the result. Rather, it is the determina- 
tion that a decision involves a con- 
sideration of policy which, in view of 
the many factors involved, the courts 
should not attempt to undertake. Thus, 
in the Pennsylvania case! it is pointed 





1. Stone, The Common Law in the United 
States, 50 Harv. L. Rev. 4, 12 (1936). 

2. 122 So. 2d 153 (Ala. 1960). 

3. 249 S.W. 2d 227 (Tex. Civ. App. 1952). 

4. Yoeckel v. Samonig, 272 Wis. 430, 75 N.W. 
2d 925 (1956). 

5. See cases cited in Smith v. United Con- 
struction Workers, supra note 2. 

6. The writer has made no independent in- 
vestigation of this point. See 77 C.J.S. 396 (1952). 
7. Smith v. Doss, 37 So. 2d 118 (Ala. 1948). 

8. Neuberg v. Bolowicz, 162 A. 2d 662 (Pa. 
1960). \ 
9. In re Mack, 126 A. 2d 679 (Pa. 1956). 

10. The quotation is from Funk v. United 
States, 290 U. S. 371, 383 (1933). See Lutwack 
v. United States, 344 U. S. 604, rehearing denied, 
345 U. S. 919 (1953); Davis v. Atlanta Gas Light 
Co., 82 Ga. App. 460 (1950). 

11. Supra, note 7. 

12. Neuberg v. Bolowicz, supra, note 8. 
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out that it would be wrong to change 
the law because the courts would not 
know how to change it. Perhaps, 
rather than give the wife a right of 
consortium it would be better to de- 
prive the husband of it. This in fact 


was the result of an earlier case, where 
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it was held that the enactment of the 
married women’s statute prevented the 
husband from asserting the right.'* 
Through most of the cases on this sub- 
ject runs the thought that it is better 
for the courts to leave this matter to 
the legislatures. 


Although to some extent the same 
attitude is revealed in the right of 
privacy cases,'+.as has been said, it is 
not as universally prevalent. This may 
be due to at least two factors. In the 
first place, the problem is not as com- 
plex in terms of the various policy 
questions involved. Secondly, the rec- 
ognition of the right, although limited 
in some situations, has nevertheless 
been consistent in the sense that legis- 





lation has established the right rather 
than denying it. Thus there is not ap- 
parent a conflict in policy such as may 
be observed in the consortium cases. 
However, the cases in both cate- 
gories when taken as a whole do not 
offer much in the way of establishing 
the type of interaction between com- 
mon law and statutes which Mr. Chief 
Justice Stone had in mind. Fashioning 
a common law rule on the basis of 
statutory examples drawn from other 
states is still a rare if not unknown 
judicial activity. Of course, in Funk v. 
United States,'° a liberalized rule of 
the federal 
based in large part on statutory de- 


evidence in courts was 
velopments in the states. Although in 
theory there appears to be no reason 
why a similar technique could not be 
used in developing substantive rules of 
law, it is perhaps understandable that 
the courts are reluctant to do so in 
view of the traditional, if somewhat 
questionable, position that policy mak- 
ing is a legislative rather than a judi- 
cial function. 





13. Marri v. Stamford Street Railroad Co., 84 
Conn. 9, 78 A. 2d 582 (1911). 


14. Supra, notes 3, 4. See Brunson v. Banks 
Army Store, 161 Neb. 519, 73 N.W. 2d 803 (1955). 


15. Supra, note 10. 


Medicolegal Symposiums Planned by 
American Medical Association 


The American Medical Association will sponsor three medicolegal symposiums 


in March and April of 1961. The first will be held in San Francisco at the 
Mark Hopkins Hotel on March 10 and 11, the second in Louisville at the 
Kentucky Hotel on April 14 and 15, and the third in New York City at the 
Statler-Hilton Hotel on April 28 and 29. 


The meetings will begin with registration at 12 noon on the first day, which 
in each instance is a Friday. The Friday afternoon program and tue full-day 
program on Saturday will both be concluded by 4:30 P.M. 


Subjects to be included on the agenda are: “Res Ipsa Loquitur in Mal- 
practice Cases”, “The Use and Misuse of Demonstrative Evidence in Personal 
Injury Litigation”, “Medical Expert Testimony”, and a discussion of the 
twelve most important cases in the medicolegal field decided during the past 
eighteen months. 


The registration fee for each symposium will bé $5.00, which will cover 
the cost of a luncheon on Saturday and a copy of any proceedings of the meeting 
that may be published. Advance registration cards may be obtained from 
C. Joseph Stetler, Director, Legal and Socio'Economic Division, American 
Medical Association, 535 North Dearborn Street, Chicago 10, Illinois. 
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Associations Taxable as Corporations 


By James O. Hewitt, San Diego, California 


During the past several years there 
has been an increasing trend, particu- 
larly in the Western states, for doctors 
and other professional groups to at- 
tempt to utilize the association “entity” 
to carry on their practice. The forma- 
tion of these associations has been mo- 
tivated primarily by tax considera- 
tions; i.e., an attempt to secure for pro- 
fessional men the benefits of pension 
and profit sharing plans. 

In 1954, the Ninth Circuit Court of 
Appeals in Kininer v. United States! 
upheld a Montana Federal District 
Court? which had ruled that a group 
of doctors who had formed an “associ- 
ation” qualified to be taxable as a cor- 
poration. It was held that the relation- 
ship between the association and its 
members was that of employer and em- 
ployee, and, as a result, the pension 
trust created by the association met 
the requirements of §$165(a) of the 
1939 Code.* In arriving at their con- 
clusions, both courts relied upon Mor- 
rissey V. Commissioner, a 1935 United 
States Supreme Court decision which 
laid down the basic criteria for deter- 
mining when an unincorporated or- 
ganization is to be taxed as a corpora- 
tion.* Generally speaking, the Supreme 
Court found centralized control, con- 
tinuity of life, limited liability and 
transferability of interest present in 
the trust. The Court said that inclusion 
of the term “associations” within the 
term “corporation” implies a resem- 
blance to a corporation and that it is 
resemblance, and not identity, which 
is controlling. The Court did not say 
that the existence of any one or any 
combination of these corporate charac- 
teristics was required for association 
treatment, but rather indicated that the 


existence of all of them in a particular 
case shows that the organization sufhi- 
ciently resembled a corporation to jus- 
tify the conclusion that it should be 
taxed as a corporation. 

The Regulations under the 1939 
Code state that “if an organization is 
not interrupted by the death of a mem- 
ber or by-a change in ownership of a 
participating interest during the agreed 
period of existence, and its manage- 
ment is centralized in one or more per- 
sons in a representative capacity, such 
an organization is an association, tax- 
able as a corporation”.® The criteria 
of continuity of life and centralization 
of management through representation 
were two of the corporate attributes 
set forth in the Morrissey decision, and 
many members of the Tax Bar felt that 
an association would not be taxed as 
a corporation if either of these charac- 
teristics was absent. These Regulations 
mentioned neither limited liability nor 
transferability of interest, except in- 
directly by reference to “...a change 
in the ownership of his participating 
interest...” 

The Kininer trial court stated that 
the organization “meets all of the tests 
of an association prescribed by the 


, 


Regulations...”* Presumably, the 
court was referring merely to continu- 
ity of life and centralization of man- 
agement by representation.* The appel- 
late court, in a more detailed discus- 
sion of corporate characteristics, up- 
held the District Court’s conclusions of 
law. In addition, the appellate court 
indieated that there was personal lia- 
bility at least to the extent of malprac- 
tice regardless of the disclaimer found 
in the articles of association. The court 
also found that the interest of a mem- 
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ber was not assignable; therefore, the 
corporate characteristic of transfer- 
ability was lacking. Quite obviously, 
then, this court felt that something less 
than the generally accepted four major . 
corporate characteristics would qualify 
an association to be taxed as a cor- 
poration. In fact, it might be consid- 
ered that the two characteristics cited 
in the 1939 Regulations alone would 
probably be sufficient. 

The Circuit Court of Appeals made 
what may, in time, become an extreme- 
ly important statement. The Court 
said: 


It should be added that it would in- 
troduce an anarchic element in fed- 
eral taxation if we determine the na- 
ture of associations by state criteria 
rather than by special criteria sanc- 
tioned by the tax law, the regulations 
and the courts. It would destroy the 
uniformity so essential to a federal tax 
system,—a uniformity which calls for 
equal treatment of taxpayers, no mat- 
ter in what state their activities are 
carried on. For it would mean that 
tax incidences as to taxpayers in the 
same category would be determined 
differently according to the law of the 
state of residence.® 


By way of footnote, the Court cited 
Burnet v. Harmel, 287 U. S. 103, 110 
(1932), for the following proposition: 


The exertion of that power [to tax in- 
come] is not subject to state control. 
It is the will of Congress which con- 
trols, and the expression of its will in 
legislation, in the absence of language 
evidencing a different purpose, is to be 
interpreted so as to give a uniform 
application to a nationwide scheme of 
taxation. See, Weiss v. Weiner, 279 
U. S. 333, 337; Burk-Waggoner Oil 
Assn. Vv. Hopkins, 269 U. S. 110; 
United States-v. Childs, 266 U. S. 304, 
309. State law may control only when 





1. Kintner v. United States, 216 F. 2d 418 
(9th Cir. 1954). 

2. Kintner v. United States, 107 F. Supp. 976 
(D. Mont. 1952). 

3. Int. Rev. Code of 1954, §§401-404. 

4. Morrissey v. Commissioner, 296 U. S. 344 
(1935) . 

5. Revenue Act of 1926, §2(a) (2); Int. Rev. 
Code of 1954, §7701. 

6. Treas. Reg. §39.3797-4 dealing with part- 
nerships. See, however, Treas. Reg. §39.3797-3 
distinguishing an association from a trust, 
which mentions “limitation of liability and 
other advantages characteristic of a corpora- 
tion”. 

7. Kintner v. United States, supra, note 2. 

8. It should again be noted that continuity 
of life as used in the 1939 Regulations merely 
meant that there was no interruption of the 
organization due to the death of a member or 
change in the ownership of a participating 
interest. 

9. Kintner vy United States, supra, note 1 
at 424. 
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the federal taxing act, by express lan- 
guage or necessary implication, makes 
its own operation dependent upon state 
law.10 


Another point which may be of im- 
portance when examining the Regula- 
tions under Section 7701 of the 1954 
Code is the fact that the taxpayer in 
the Kintner case conceded that the as- 
sociation was probably a partnership 
under Montana state law, and neither 
court disagreed with that position.14 


1954 Regulations 

The final Regulations defining asso- 
ciations, partnerships and trusts, were 
filed with the Federal Register on No- 
vember 15, 1960.1" First, the Regula- 
tions state that the Internal Revenue 
Code prescribes certain categories or 
classes. into which various organiza- 
tions fall for purposes of taxation. 
These categories, or classes, include as- 
sociations (which are taxable as cor- 
porations), partnerships and _ trusts. 
They also state that the tests, or stand- 
ards, which are to be applied in deter- 
mining the classification into which an 
organization falls, are determined un- 
der the Internal Revenue Code. These 
tests, or standards, generally speaking, 
are the following corporate character- 
istics: 

1. Associates. 

2. An objective to carry on business 
and divide the gains therefrom. 

3. Continuity of life. 

4. Centralization of management. 

5. Liability for corporate debts lim- 
ited to corporate property. 

6. Free transferability of interest.1* 

It is curious to note that even though 
the Regulations state that the tests or 
standards are determined by the In- 
ternal Revenue Code, nowhere in the 
Code can these tests or standards be 
found. In fact, they are enumerated 
solely in the Regulations and cases. 

Second, the Regulations take the 
position that one must look to local 
law to determine whether the legal re- 
lationships which have been established 
in the formation of an organization are 
such that the standards are met; i.e., 
it is local law which must be applied 
to determine what legal relationships 
exist among the members of the or- 
ganization, between the members and 
the organization, and between the or- 
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ganization and the public. For exam- 
ple, one of the tests to determine 
whether an organization will be classed 
as an association is whether or not it 
has continuity of life. This is a test 
which has been established, so say the 
Regulations, by the Internal Revenue 
Code. However, whether or not con- 
tinuity of life exists at all depends 
entirely upon state law. 

As set out above, the Appellate Court 
in Kintner stated in essence that state 
law criteria does not govern the “na- 
ture” of an association. Although it 
could be argued that the Regulations 
determine the “nature” of an organi- 
zation, because they establish the tests 
and standards to be met, it could also 
be argued that local law is the true 
determining agent since it so directly 
affects the ultimate conclusion. If this 
is true, it might further be argued 
that these Regulations conflict with that 
part of the Kintner decision which in- 
dicates that state law should’ not gov- 
ern the determination of the nature of 
an association, and, in addition, con- 
flict with the language quoted from 
Burnet v. Harmel, supra, since there is 
nothing in the federal taxing act which 
by express language would have state 
law control, nor is there necessarily an 
implication that it should control. 


The Regulations state that the term 
“association” refers to an organization 
whose characteristics require it to be 
classified for purposes of taxation as 
a corporation rather than any other 
type of organization, such as a part- 
nership or a trust. The major charac- 
teristics of a pure corporation are 
those enumerated above. In determin- 
ing whether a particular organization 
is to be classified as an association, 
the presence or absence of each of 
those corporate characteristics must be 
taken into account. It is still unclear 
whether the Internal Revenue Service 
has taken the position that each of the 
four major corporate characteristics 
enumerated in the Regulations will be 
given equal weight. In somewhat vague 
fashion they also indicate that in addi- 
tion to these enumerated characteris- 


tics, there are other factors which may 
be significant in classifying the or- 
ganization. The Regulations do not 
elaborate on this point; however, one 
might speculate that if the organization 
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maintains a seal, minute book, issues 
formal certificates of ownership, holds 
formal directors meetings, takes title to 
property, etc., these might be further 
indicia of association status. 

The Regulations state that an or- 
ganization will be treated as an associ- 
ation if the corporate characteristics 
are such that the organization more 
nearly resembles a corporation than a 
partnership or trust, citing the Morris- 
sey case as authority. While this ap- 
pears to be a simple statement on its 
face, it is highly deceptive. The real 
question is when does an organization 
more nearly resemble a corporation 
than a partnership or trust? As we 
proceed, it will become apparent that 
the Treasury’s position with regard to 
resemblance hinges upon technicalities 
under state law rather than outward 
appearance and functional application. 

The Treasury modified the proposed 
Regulations and clarified its position 
when it stated in the final Regulations 
that an unincorporated organization 
“shall not be classified as an associa- 
tion unless such organization has more 
corporate characteristics than noncor- 
porate characteristics”.'4 It further 
stated that in making this determina- 
tion, characteristics common to both 
types of organizations; i.e., association 
versus partnership, or association ver- 
sus trust, shall not be considered.!® 
This raises an interesting question 
which is not answered by the Regula- 
tions, but which may frequently arise 
when dealing with trusts. If the trust 
has three or less of the four major 
corporate characteristics, does one still 
look solely to whether or not it has 
both associates and the business activ- 
ity to determine whether or not it will 
be treated as an association or as a 
trust? Or, does one apply the general 
rules set forth by the Regulations to 
determine whether an organization is 
an association taxable as a corpora- 
tion? It is not infrequent that a trust 
will have both limited liability and 





10. Id. at 424, note 2. 

11. It should be noted that Montana is one of 
the thirty-eight states that has adopted the 
Uniform Partnership Act. Galt v. United States, 
175 F. Supp. 360 (N. D. Tex. 1959) also held an 
association of doctors to be taxable as a cor- 
poration; however, Texas has not adopted the 
Uniform Partnership Act. 

12. Treas. Reg. §301.7701(1)-(11) (1960). 

13. Treas. Reg. §301.7701-2(a) (1) (1960). 

14. Treas. Reg. §301.7701-2(a) (3) (1960). 

15. Treas. Reg. §301.7701-2(a) (2) (1960). 





continuity of life, but will lack free 
transferability of interests or central- 
ized management. 


Corporate Characteristics 

Continuity of Life. Continuity of 
life exists if the death, insanity, bank- 
ruptcy, retirement, resignation or ex- 
pulsion of any member does not cause 
a “dissolution” of the organization. 
On the other hand, if any of these does 
cause a “dissolution”, continuity does 
not exist.1® 

The Regulations define the term 
“dissolution” as “an alteration of the 
identity of an organization by reason 
of a change in the relationship between 
its members as determined under local 
law”.!* This definition is quite similar 
to that of the Uniform Partnership Act 
which of a 
partnership is the change in the rela- 


states: “The dissolution 
tion of the partners caused by any 
partner’s ceasing to be associated in 
the carrying on as distinguished from 
the winding up of the business”.'* It 
is none too clear what is meant by 
“alteration of the identity of an or- 
ganization”; however, apparently the 
identity of the organization is the re- 
lationship which exists among its mem- 
bers, between the members and the 
organization, and between the organi- 
zation and the public. As a result, if 
this relationship is modified, there 
would be an alteration of the “identity” 
of the organization automatically.'” It 
would appear that any dissolution ef- 
fectuated under the Uniform Partner- 
ship Act would also be a dissolution 
as that term is defined by the Regu- 
lations. 

The relationship that exists between 
the partners of a partnership is one 
of mutual agency. If that mutual agen- 
cy is destroyed, the partnership is dis- 
solved.2° This mutual agency relation- 
ship, generally speaking, is destroyed 
by the happening of any one of the 
six events mentioned above.*! 

The Regulations further provide that 
the agreement which establishes the or- 
ganization may provide that the busi- 
ness will be continued by the remain- 
ing members in the event of death or 
withdrawal of any member, but that 
such agreement does not establish con- 
tinuity of life if under local law the 
death or withdrawal of any member 
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causes a dissolution.*~ In those states 
which have adopted the Uniform Part- 
nership Act, it would appear that there 
would be a dissolution”,** even 
though the business continues and does 
not terminate.** Since there is a change 
in the relationship between the part- 
ners when one partner ceases to be as- 
sociated in the carrying on of the 
business, it would appear that an agree- 
ment attempting to preclude the “dis- 
solution” would be ineffective. Never- 
theless there are cases which state that 
no dissolution will occur, for example, 
by reason of the death of a partner, 
when there is an agreement which pro- 
hibits the dissolution.*° However, a 
close examination of these cases reveals 
that although the courts speak in terms 
of “dissolution” they mean that no 
“termination” occurs.*® 

The effect of the execution of an 
agreement which provides that no dis- 
solution shall take place upon the hap- 
pening of any of the events above list- 


ed by the Regulations, which are gen- 
erally said to cause a dissolution, is 
merely the formation of a contractual 
relationship. It would appear that the 
partners contract away their 
“right” to cause a dissolution, but they 
may not contract away their “power” 
to cause dissolution under the Uniform 
Partnership Act, the Uniform Limited 
Partnership Act and corresponding 
statutes in states which have not adopt- 
ed these acts. Also, it would appear 


can 


that at common law every general part- 
ner has an indefeasible power to dis- 
solve a partnership, whether by act in 
contravention of the agreement or by 
death when the agreement provides 
that there will be no dissolution.** 
One interpretation of the Regula- 
tions, which would appear to be gram- 
matically correct, would be that con- 
tinuity of life will be deemed to exist 
in a limited partnership despite the oc- 
currence of a technical dissolution, 
provided the remaining general part- 





16. Treas. Reg. §301.7701-2(b) (1) (1960). 

17. Treas. Reg. §301.7701-2(b) (2) (1960). 

18. Uniform Partnership Act §29. 

19. The meaning of ‘‘dissolution” is subject to 
a second possible interpretation; i.e., a “disso- 
lution” results when there is an “alteration of 
the identity of the organization”. “Identity” 
would, under such interpretation, be defined 
under lecal law and would not be tantamount 
to the relationship that exists between the 
members. As a result, there would not neces- 
sarily be an.“‘alteration in the identity” when 
there is a change in the relationship under 
local law. 

20. Uniform Partnership Act §31. 
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. Uniform Partnership Act §§33, 34. 
. Treas. Reg. §301.7701-2(b) (3) 1960). 
. Uniform Partnership Act §31. 
. Uniform Partnership Act §30. 
. Wood v. Gunther, 89 Cal. App. 2d 718, 201 
P. 2d 874 (1949); Ferris v. Van Ingen, 110 Ga. 
102, 35 S.E. 347 (1900); Rand v. Wright, 141 Ind. 
226, 39 N.E. 447 (1895); Williams v. Schee, 214 
Iowa 1181, 243 N.W. 529 (1932); Gerding v. 
Baier, 143 Md. 520, 122 A. 675 (1923); Under- 
down v. Underdown, 279 Pa. 482, 124 A. 159 
(1924). 
26. Accord, Crane, Partnersuie 407 (1952), 
but cf. 1 Rowley, Partnersnip 595 (1960). 
27. 1 Rowley, op. cit. supra note 25, at 598, 604. 
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ners or all remaining members agree 
to continue the partnership.?® 

An alternative interpretation would 
be that the Treasury means that con- 
tinuity of life is not deemed to exist 
despite the fact that there may be no 
dissolution on the retirement, death, 
or insanity of a general partner due to 
the effect of an agreement between the 
remaining general partners or all re- 
maining members to continue the part- 
nership. 

This latter construction, which con- 
cludes that the subsequent agreement 
prevents the occurrence of a technical 
dissolution, parallels the effect of the 
Uniform Limited Partnership Act, $20, 
the language of which is notably simi- 
lar to the language used by the Regu- 
lations. While this portion of the Reg- 
uletions does not specifically refer to 
the Uniform Limited Partnership Act, 
it does refer to the Glensder Textile 
case which held that even though there 
may be no dissolution under the Uni- 
form Limited Partnership Act, any 
continuity was contingent upon a sub- 
sequent agreement and was, therefore, 
insufficient for tax purposes.” 

It would also appear that the second 
construction is more consistent with 
the meaning of “dissolution” as de- 
fined in the Regulations for the pur- 
poses of determining continuity of. life 
and further with the use of “dissolu- 
tion” as the key for determining con- 
tinuity, because it relates continuity to 
the rights, liabilities and powers of the 
members rather than to a technical 
dissolution or agreement between the 
remaining members to continue the 
business.®° 

If the first suggested construction is 
correct, continuity would seem to exist 
if the remaining partners agree to con- 
tinue after “retirement, death or in- 
sanity” of a general partner. This 
raises the further question of the scope 
of the word “retirement” and whether 
there may not be a dissolution of a 
limited partnership other than by “re- 
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tirement, death or insanity”, e.g., by 
bankruptcy, resignation or expulsion.*! 
It would seem that under the first con- 
struction “retirement” would have to 
be interpreted to encompass all other 
possible ways that a partner might pos- 
sess the power to dissolve the limited 
partnership. The reason is that this 
construction requires the conclusion 
that continuity does exist if there is an 
agreement to continue after death, re- 
tirement, or insanity, but as noted 
above, in other possible circumstances 
the general rule would apply; i.e., if 
any member has the power to dissolve 
the organization, the organization 
would lack continuity of life. If this 
interpretation of “retirement” is cor- 
rect, it would follow that a limited 
partnership subject to the Uniform 
Limited Partnership Act could achieve 
continuity of life. This construction, 
therefore, would conflict with the con- 
clusion stated in the Regulations that: 


[A] limited partnership subject to a 
statute corresponding to the Uniform 
Limited Partnership . . . lack[s }continu- 
ity of life.#? 


If the second construction is correct, 
it would appear that consistent with 
the above quotation, generally speak- 
ing, a limited partnership subject to a 
statute corresponding to the Uniform 
Limited Partnership Act or subject to 
the common law would not possess 
continuity of life. 

In conclusion, it is felt that a general 
partnership subject to the Uniform 
Partnership Act, a corresponding stat- 
ute, or the common law of partnerships 
cannot achieve continuity of life under 
the Regulations. With regard to a lim- 
ited partnership, it appears question- 
able when, if ever, continuity of life 
would exist. 

Centralization of management. An 
organ’zation is said to have centralized 
management if any person,or group, 
which does not include all of the mem- 
bers of the organization; has continu- 
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ing exclusive authority to make the 


management decisions necessary to 


carry on the business for which the 
If the 


management group merely has author- 


organization was formed.** 


ity to perform ministerial acts as an 
agent there is no centralization of man- 
agement. The power in the manage- 
ment team must be sufficient to allow it 
to make independent business decisions 
on behalf of the organization without 
the necessity of ratification by the gen- 
eral membership of the organization. 

The Regulations deny the corporate 
attribute of centralized management to 
a general partnership subject to the 
Uniform Partnership Act or a corre- 
sponding statute.** Such denial is 
predicated upon the mutual agency re- 
lationship which exists between the 
members of a general partnership. 
Since the act of any general partner 
within the scope of the partnership 
business binds all of the partners, even 
though there is an agreement among 
themselves that the powers of manage- 
ment shall be exclusively delegated to 
fewer than all of the partners, there can 
be no effective centralization of man- 
agement since the agreement will be 





28. Treas. Reg. §301.7701-2(b) (1) (1960) states 
in part: 

If the retirement, death, or insanity of 
a general partner of a limited partnership 
causes a dissolution of the partnership, 
unless the remaining general partners 
agree to continue the partnership or un- 
less all remaining members agree to con- 
tinue the partnership, continuity of life 
does not exist. See Glensder Textile Com- 
pany (1942) 46 B.T.A. 176... 

29. Although this second construction would 
appear to create an exception to the general 
rule that dissolution is the key to continuity 
and would mean that continuity does not exist 
even though a technical dissolution does not 
occur, the first construction considered above 
likewise creates an exception: i.e., although 
there is a dissolution, continuity does exist if 
the members agree to continue. 

30. “Dissolution” is defined as ‘“‘an alteration 
of the identity of an organization by reason of 
a change in the relationship between its mem- 
bers as determined under local law”. Treas. 
Reg. §301.7701-2(b) (2) (1960). It would seem 
that retirement, death or insanity of a general 
partner of a limited partnership would, general- 
ly speaking, change the relationship between 
the members of an organization. But cf. note 
19 supra. 

31. See Uniform Limited Partnership Act §§9 
and 29, and Treas. Reg. §301.7701-2(b) (3) 
(1960). 

32. Treas. Reg. §301.7701-2(b) (3) (1960). 

33. Treas. Reg. §301.7701-2(c) (1) (1960). 

34. Treas. Reg. §301.7701-2(c) (4) (1960). 





ineffective against an outsider who had 
no notice of it. In making the distinc- 
tion, the Treasury has ignored an anal- 
ogous situation, Although the board 
of directors of a corporation may limit 
the powers of an officer, he can bind 
the corporation if he acts within the 
scope of his ostensible authority. Any 
states utilizing partnership common 
law would appear to be subject to the 
same disability to establish centralized 
management since under common law 
the act of a partner within the scope 
of his apparent authority binds the 
firm as to third parties without no- 
tice.*° The Regulations state that gen- 
erally limited partnerships subject to 
the Uniform Limited Partnership Act 
and corresponding statutes do not have 
centralized management, but that cen- 
tralized management does ordinarily 
exist if substantially all the interests of 
the partnership are owned by the lim- 
ited partners. This, in essence, seems 
to be the same position taken by the 
Regulations of the 1939 Code which 
stated that the corporate attribute was 
centralized management by representa- 
tion and not merely centralized man- 
agement alone. Where the general part- 
ner has an insignificant interest and is 
acting primarily on behalf of the lim- 
ited partners, there would reasonably 
seem to be management by representa- 
tion. On the other hand, where the 
general partner has a substantial stake 
in the partnership, it would not be un- 
reasonable to argue that he is manag- 
ing the partnership as much for him- 
self as for the limited partners; and, 
therefore, management by representa- 
tron would not seem to exist, notwith- 
standing his contractual relationship 
with the limited partners. 

In conclusion it would appear that 
a general partnership subject to the 
Uniform Partnership Act, correspond- 
ing statutes or the common law could 
not achieve the corporate attribute of 
centralized management. In addition, 
generally speaking a limited partner- 
ship will not have this corporate char- 
acteristic. 

Limited liability. The Regulations 
state that an organization has the cor- 
porate characteristic of limited liabil- 
ity if under local law there is no mem- 
ber who is personally liable for the 
debts of, or claims against, the organi- 
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zation.®® It seems clear that a general 
partnership subject to the Uniform 
Partnership Act, the corresponding 
statutes, or the common law, cannot 
obtain the corporate characteristic of 
limited liability, because each general 
partner is personally liable for acts of 
another general partner within the 
scope of the partnership business. 

The Regulations recognize that a 
limited partnership subject to the same 
laws generally cannot have limited lia- 
bility. However, if a general partner 
has no substantial assets (other than 
his interest in the partnership) which 
can be reached by a creditor of the 
organization, and if he is merely a 
“dummy” acting as an agent of the 
limited partners, then personal liabil- 
ity is said not to exist for that general 
partner. This would seem to imply that 
the limited partnership would have the 
corporate characteristic of limited lia- 
bility. However, the Regulations con- 
tinue to state that when a limited part- 
ner acts as the principal of the general 
partner, personal liability will exist 
with respect to such limited partner.** 
As a result, it would appear that a 
limited partnership could under no cir- 
cumstances acquire the corporate at- 
tribute of limited liability since, unless 
the general par’ner is a “dummy” and 
the activities of the business are car- 
ried on by the limited partner, he 
would be personally liable under local 
law. On the other hand, if he were a 
“dummy”, the limited partners would 
be liable under local law.** 

The Regulations recognize that a 
corporation, for tax purposes, may be 
the sole general partner; however, im- 


pliedly limited liability will be im- 
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posed if the corporation does not have 
substantial assets, other than its inter- 
est in the partnership, which can be 
reached by creditors of the limited 
partnership. However, query if the 
corporation is not a dummy? 

Furthermore, the Regulations recog- 
nize that a general partner may con- 
tribute merely his services and no 
capital to the partnership. They imply 
that personal liability exists only if the 
general partner has substantial assets 
other than his interest in the partner- 
ship. There seems to be little reason to 
impose limited liability on the organi- 
zation if the general partner is bona 
fide. It should make no difference per 
se that he has no substantial assets. 

In conclusion, a general partnership 
would appear never to have the cor- 
porate characteristic of limited liabil- 
ity and generally speaking, a limited 
partnership would normally not have 
such a characteristic. 

Free transferability of interest. The 
fourth major corporate characteristic, 
in addition to associates and the busi- 
ness activity, is the power to freely 
transfer a member’s interest in the or- 
ganization. Such a transfer must be 
able to be made without the consent of 
the other members, and must confer 
upon the transferee all of the attributes 
of the interest transferred.*® Thus, the 


35. 1 Rowley, op. cit. supra note 25, at 251, 
253, 256; Crane, op. cit. supra note 25, at 348- 
49 note 16; 237-38. 

36. Treas. Reg. §301.7701-2(d) (1) (1960). 

37. Treas. Reg. §301.7701-2(d) (2) (1960). 

38. This would appear to accept the doctrine 
of the Glensder Tezxtile Co. case, supra, note 29, 
as regards limited liability of limited partner- 
ships. 

39. Treas. Reg. §301.7701-2(e) (1) (1960). 
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characteristic of free transferability 
does not exist when a member can as- 
sign his right to share in the profits 
but cannot assign his right to partici- 
pate in the management of the organi- 
zation. 

Even though the partnership agree- 
ment provides for the transfer of a 
member’s interest, there is no power of 
substitution or free transferability of 
interest if under local law the transfer 
will result in the dissolution of the old 
organization and the formation of a 
new one. The general rule at common 
law was that the assignment of a part- 
ner’s interest dissolved the partner- 
ship.*° However, the Uniform Part- 
nership Act provides that a convey- 
ance by a partner of his interest in 
the partnership does not of itself dis- 
solve the partnership.*! It would ap- 
pear that the conveyance referred to 
by the Uniform Partnership Act would 
merely be the assignment of the exist- 
ing partner’s interest in the profits of 
the organization and the right to share 
in liquidation. Should the assignor 
partner also withdraw or resign from 
the partnership at the time of the trans- 
fer, it would appear that a dissolution 
would be effectuated since there would 
be a change in the relation of the part- 
ners caused by a partner ceasing to 
be associated in the carrying on of the 
business.4? Furthermore, even though 
the Uniform Partnership Act appar- 
ently allows the substitution of the 
transferee for the transferor for pur- 
poses of participating in profits, a sub- 
stitution with regard to the manage- 
ment and administration of the part- 
nership’s business or affairs would 
seem to create a technical dissolution 
of the old partnership and the forma- 
tion of a new one. 

The Regulations offer a “reduced” 
type of transferability of interest which 
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the Treasury will accord less signifi- 
cance than if the characteristic were 
present in an unmodified form. The 
modification of this characteristic is 
merely a “first refusal” afforded other 
members of the organization before 
the interest may be offered to out- 
siders.** It is somewhat curious that 
the Regulations apparently recognize 
this modified form only if the offer is 
made at its fair market value. It would 
seem reasonable that the parties could 
enter into a pre-existing agreement 
establishing book value or some other 
formula to determine the price to be 
paid, which would in fact not be the 
fair market value at the time of sale. 
However, transferability limited by 
such an agreement might not be recog- 
nized by the Treasury. 


Conflict with Prior 
Regulations and Case Law 

It appears that there is a substantial 
difference between the 1939 Regula- 
tions and the 1954 Regulations, even 
though the law as enacted by Congress 
was not changed by the 1954 Code. 
Under the 1939 Regulations, if an or- 
ganization was not interrupted by the 
death of a member or by a change in 
ownership of a participating interest, 
there was continuity of life, and if its 
management was centralized in one or 
more persons in their representative 
capacity, there was centralization of 
management and the organization was 
deemed to be classifiable as an associ- 
ation taxable as a corporation. 

Under the 1954 Regulations, absence 
of continuity is predicated upon the 
technical concept of dissolution and 
not upon the interruption of the or- 
ganization by death or change in own- 
ership. In addition, the 1954 Regula- 
tions have been considerably extended 
so as to encompass specifically the 
characteristics of limited liability and 
transferability of interest. It is not 
clear whether a general partnership 
could achieve centralization of man- 
agement under the 1939 Regulations, 
even though the management body was 
comprised of substantially less than all 
of the general partners. However, it 
seems clear that under the 1954.Regu- 
lations a general partnership cannot 
have this corporate characteristic. 

This raises the interesting question 
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of whether or not the Treasury has the 
power and authority to make such 
modifications without a change in the 
underlying law. This particular sub- 
ject could well be the topic of a lengthy 
article and will be mentioned here but 
briefly.*4 

In addition to the questions concern- 
ing dissolution, it will be recalled that 
the Kintner case indicated that at least 
under the 1939 Regulations, local law 
should not be employed to determine 
the status of the organization. It 
would seem that under the 1954 Regu- 
lations indirectly, if not directly, the 
status of the organization is to be de- 
termined by local law. One source of 
authority the Treasury may have for 
making such a change is found in the 
Morrissey case. The Supreme Court 
stated: 


[A]s the statute merely provided that 
the term “corporation” should include 
“associations,” without further defini- 
tion, the Treasury Department was 
authorized to supply rules for the en- 
forcement of the Act within the per- 
missible bounds of administrative con- 
struction. Nor can this authority be 
deemed to be so restricted that the 
Regulations, once issued, cannot later 
be clarified or enlarged so as to meet 
administrative exigencies or conform 
to judicial decision.45 


Have the present Regulations gone be- 
yond the “permissible bounds of ad- 
ministrative construction”? Are these 
Regulations truly administrative rather 
than interpretative? If interpretative, 
does the Treasury possess the same 
power to clarify or enlarge existing 
Regulations? Were the present Regu- 
lations “clarified or enlarged so as to 
meet administrative exigencies”? Or, 
were they clarified and enlarged so as 
to conform to judicial decisions? *® 


Conclusion 

The 1954 Regulations become effec- 
tive for taxable years beginning after 
December 31, 1960. However, for any 
taxable year beginning after that date 





40. 1 Rowley, supra note 25, at 593; Crane, 
supra note 25, at 197-98; 201-02. 

41. Uniform Partnership Act §27(1). 

42. Uniform Partnership Act §29. 

43. Treas. Reg. §301.7701-2(e) (2) (1960). 

44. Williams, Preparation and Promulgation 
of Treasury Department Regulations Under 
Internal Revenue Code of 1954, U. So. Ca. 1956 
Tax Inst. 733. 

45. Morrissey v. Commissioner, supra note 4 
at 355. 

46. Id. 





but before October 1, 1961, any amend- 
ment of the agreement establishing the 
organization will be considered to 
have been in effect as of the beginning 
of the taxable year if (i) the amend- 
ment is made prior to Octeber 1, 1961, 
and (ii) if the amendment results in 
the classification of the organization 
under the Regulations in the same 
manner as the organization was classi- 
fied for tax purposes on November 17, 
1960. However, to obtain the benefit 
of this provision the organization must 
have been in existence on November 
17, 1960. 

It would appear that general part- 
nerships could not qualify as associa- 
tions taxable as corporations in those 


states which have the Uniform Part- 
nership Act, or corresponding statutes, 
or the common law, and do not have 
an intervening legal entity that meets 
the specific tests as set forth in the 
Regulations. In those states, profes- 
sional organizations will not be able 
to obtain the benefits of pension and 
profit-sharing plans and the other 
fringe benefits of corporations. 

With regard to limited partnerships, 
the final Regulations have liberalized 
considerably the stand taken by the 
Treasury in the proposed Regulations. 
It would now appear that with careful 
drafting of the instrument, a limited 
partnership should not incur the dan- 
ger of being taxed as a corporation 
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Anrrrrust: My friend, James T. 
Haight, of 1144 East Market Street, 


Akron 16, Ohio, who wrote so inter- 


estingly about the Amish and _ the 
expatriation cases of Nishikawa and 
Perez, has given up culture for anti- 
trust. He writes in the December, 
1960, Yale Law Journal (Vol. 70, 
No. 2, pages 240-257; New Haven, 
Connecticut; $2.00) on the restrictive 
business practices clause which the 
United States inserts in its treaties. 
both the U.S.A. 
country agree “to 


Under it, and the 


foreign consult 
with respect to” antitrust offenses and 
“to take such measures as it deems 
appropriate with a view to eliminating 
such harmful effects”. The clause first 
went in the Italian treaty of 1948 and 
found 
mutandis) into some twenty commer- 


since has its way (mutatis 
cial treaties of which thirteen have 
come into force. Eight treaties have 
the clause without change and it ap- 


pears in part in treaties with Ireland, 


Israel, Greece, Japan, Germany, Korea 
and Nicaragua. But you don’t find it 
at all in treaties with Nationalist 
China, Ethiopia, Iran, the Netherlands, 
and Muscat and Oman. The Dutch re- 
fused the clause, but their treaty came 
up when the United States was prose- 
cuting Phillips for alleged antitrust 
violations. 

The article of Jim Haight is most 
timely and comprehensive. “Compre- 
hensive” in that it collects the cases 
and legislative history conveniently in 
one place; and “timely” in that, since 
the piece was written, the antitrust 
shoe seems to have gone on the foreign 
hoof, due to presidential orders to 
protect the gold buried at Fort Knox. 


Banxevrrcy: In the Texas Law 
Review for June, 1959 (Vol. 37, pages 
676-681), there is a rip-roaring attack 
(write the Texas Law Review at Austin, 
Texas, and send two dollars) by Pro- 
fessor James Angell MacLachlan, of 
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when it is utilized for real estate syn- 
dicates, theatrical productions, oil and 
gas ventures, and other types of activ- 
ities, 

The almost insurmountable tax prob- 
lems encountered in qualifying an as- 
sociation of professional persons to be 
taxed as a corporation*’ are further 
complicated by serious ethical consid- 
erations. This aspect of the problem 
has numerous ramifications for which 
no completely satisfactory answer has 
yet been proposed. 





47. Compare Pelton v. Commissioner, 82 F. 2d 
473 (7th Cir. 1936). The court said that “all the 
substantial points of resemblance to a corpora- 
tion’’ were present, despite the fact that the 
three trustees were the sole beneficiaries and 
managers of the trust during each of the taxable 
years in question. 


Harvard, on the decision by Mr. Justice 
John Marshall Harlan when he was a 
Circuit Judge in the Court of Appeals 
for the Second Circuit (Constance v. 
Harvey, 215 F. 2d 571, certiorari de- 
nied, 348 U. S. 913). The Sixth Circuit 
has just held contrary to the Second 
(In re Alikasovich, 275 F. 2d 457), 
which affirms a decision in the Eastern 
District of Michigan by Picard, D.J.; 
and see the similar decision in the 
same district by Freeman, D.J., in Jn 
re Freedman, 168 F. Supp. 25. 

The Rutgers Law Review devoted 
two issues to a bankruptcy symposium 
(Spring, 1960, Vol. 14, No. 3, and 
Summer, 1960, Vol. 14, No. 4). Pro- 
fessor MacLachlan in the course of a 
survey piece in Part II of that sym- 
posium (see pages 667-668) also dis- 
cusses Constance v. Harvey which in- 
terpreted 70c of the Bankruptcy Act 
so as to permit the trustee to reach 
back two years and void a chattel mort- 
gage on Riley’s Diner at Watervliet, 
New York. A bill to correct 70c passed 
the House and Senate in the 86th Con- 
gress (H. Rep. 745, H. R. 7242, August 
3, 1959), but the President vetoed it. 

My friend, Murray Drabkin, at 
House Judiciary tells me that Treasury 
objected to the feature of the bill un- 
der which the trustee in bankruptcy 
took precedence over unrecorded tax 
liens the way he does over other un- 
recorded liens. The bill will doubtless 
be re-introduced into the 87th Con- 
gress. 
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In re Alikasovich, supra was taken 
on certiorari (28 United States Law 
Week 3377) by the Supreme Court 
of the United States sub nomine 
William G. Lewis v. Manufacturer’s 
National Bank of Detroit (Docket 94 
on the October, 1960, calendar, see 29 
United States Law Week 3006). On 
December 15, 1960, my 
rights class of five and I had the pleas- 
ure of hearing Stuart E. Hertzberg, of 
the Detroit Bar, argue for the trus- 
tee and Richard Rohr, also of the 
Detroit Bar, argue for the bank. Read- 
ers will recall there were two opinions 
in Constance v. Harvey. When counsel 
referred to one, Mr. Justice Harlan 


creditors 


corrected him to say there were two 
and commented that his first opinion, 
subsequently reversed on rehearing, 
had been rendered “sua sponte”. On 
the argument Mr. Justice Frankfurter 
interpreting the 
meaning of Section 70c the Court was 
entitled to consider the legislative his- 
tory of H.R. 7242 in the 86th Con- 
gress, even though vetoed by the Presi- 
dent and passed long after Section 70c. 


asked whether in 


There are other good pieces in these 
Rutgers issues: Professor John Hanna, 
of Columbia (now a Visiting Professor 
at Mississippi), writes on the secured 
creditor; Professor Clarence Clyde 
Ferguson, Jr., of Rutgers, on juris- 
diction; Professor Frank N. Kennedy, 
of Iowa, on the Commercial Code; 
Messrs. Benjamin Weintraub and Har- 
ris Levin, of the New York Bar, on 
Chapter Eleven; and Referee Clarence 
W. Allgood, of the Northern District 
of Alabama, on Chapter Thirteen. 
There is also an editorial note on the 
lien of a chattel mortgage as against 
the landlord. It discusses that awful 
Quaker City Uniform case (238 F. 2d 
155, Third Circuit), These articles all 
appear in the spring, 1960, issue. 

In Part II, the Summer, 1960, issue, 
we have: the above-mentioned article 
of Professor James Angell MacLachlan, 
now Visiting Professor at the Sixty- 
Five Year Club (Hastings Law School, 
San Francisco, California); a piece 
by Dean Vern Countryman, of New 
Mexico Law School, on exemptions; 
one by Warren J. Kaps, of the New 
Jersey and District of Columbia Bars, 
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JUDICIAL ROBES 


CUSTOM TAILORED FROM THE 
FINEST FABRICS, CATALOG 
ON REQUEST. 


THE C. E. WARD CO, 
Incorporated 1905 
New London, Ohio 





DON'T QUIT SMOKING 


.»» Before Giving My Pipe a Trial! 
New principle that contradicts every idea you’ ve ever 
had about pipe smoking. I guarantee it to smoke cool 
and mild hour after hour, day after day, without rest 
without bite, bitterness or sludge. To prove it, I'll let 

ou try a new Carey Pipe. Send name today cr ay 


REE complete trial offer. Write to: E. A. CA 
Dept. 200-B, Chicago 40, Ill 


1920 Sunnyside Ave., 





on venue; and an editorial note on the 
constitutionality of the New Jersey state 
bankruptcy procedures under Boese 
v. King, 108 U. S. 379, and Jnter- 
national Shoe v. Pincus, 278 U.S. 261. 
For copies of these two issues write 
the Rutgers Law Review at 53 Wash- 
ington St., Newark 2, New Jersey, 
$1.50 per single issue. 


J uvente COURTS: If you have 
a juvenile court in your county or in- 
tend to create one, you will want to 
consider what constitutional rights, if 
any, should be extended to juveniles 
before that court. 

For instance, can the juvenile court 
detain a juvenile on grounds upon 
which an adult could not be arrested? 
Does a juvenile have a right to bail, 
indictment and jury trial? Do hear- 
ings in the juvenile court have to be 
public? Can counsel represent the juve- 
nile? May the juvenile, his family and 
his lawyer see reports of social work- 
ers? Are these reports admissible or, 
on objection, must witnesses against 
the juvenile be called to confront him 
and his counsel in open court? Grant- 
ed, after it has taken jurisdiction, the 
Fifth Amendment does not apply so 
as to prevent a juvenile court Judge’s 
examining him in his court, can any 
admissions made by the juvenile in 
juvenile court (before or after arraign- 
ment) be used to prosecute him later 
in a regular criminal court when and 
if the juvenile court waives jurisdic- 
tion? And when the juvenile court de- 
tains a juvenile in a rehabilitation cen- 
ter of its own, but he proves too hard 
to handle, may it transfer him to a 
regular adult prison? And similarly, 
if a juvenile released violates his pro- 
bation, what are his rights? 

For the answer to these questions, 
read with great pleasure as I haye the 
following: “Constitutional Rights in 


Juvenile Court”, by Judge Paul W. 


American Bar Association Journal 


Alexander of the Court of Common 
Pleas of Lucas County, Ohio, in the 
November issue of the Journal (46 
A.B.A.J. 1206); “Fifty Years of the 
Juvenile Court” by Judge Nochem F. 
Winnet, of the Municipal Court of 
Philadelphia, in 36 A.B.A.J. 363, pub- 
lished in 1950; “Fairness to the Juve- 
nile Offender” by Professor Monrad 
G. Paulsen, of Columbia Law School, 
in 41 Minnesota Review 547, 
April, 1957; “Constitutional Safe- 
guards in Juvenile Courts” by John 
E. Powell, of the Washington, D. C., 
Bar, in 35 Notre Dame Lawyer 220, 
March, 1960; White v. Reid, 126 F. 
Supp. 867; U. S. v. Dickerson, 168 F. 
Supp. 899, reversed 271 F. 2d 487; 
In re Poff, 135 F. Supp. 224; Shiou- 
takon v. D. C., 236 F. 2d 667; Pee v. 
U. S., 274 F. 2d 556; In re Holmes, 
379 Pa. 599, 109 A. 2d 523. All the 
federal decisions are from the District 
of Columbia. While Judge Alexander 
and Judge Winnet write from the point 
of view of their court, Professor Paul- 
sen and Mr. Powell write as lawyers 
practicing there. Mr. Powell’s article 
is based on his brief amicus in Pee v. 
United States, supra, before the Court 
of Appeals for the District of Colum- 
bia Circuit. It is good. While written 
in 1957 Professor Paulsen’s piece is 
more exhaustive than the others. It is 
very well written, strikes a balance be- 
tween the social worker and the lawyer, 
is penetrating and provocative. 

My scouts also tell me that in April, 
1961, Judge E. Barrett Prettyman of 
the Court of Appeals of the District of 
Columbia will devote one of his three 
Tucker lectures at Washington and Lee 
Law School in Lexington, Virginia, to 
this topic. 

Whether, along with Dean Roscoe 
Pound, you view the juvenile court as 
the greatest event since Magna Charta 
or, as some lawyers do, the worst, you 
will find the above references reward- 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar AssociaATION JourNAL, 1155 
East 60th Street, Chicago 37, Illinois. 








IS THE DOCUMENT AUTHENTIC? Con- 

sult—Scientific Examination of Questioned Docu 
ments by Ordway Hilton. 1 Vol., illustrated, $15.00 
delivered. Callaghan & Company, 6143 N. Cicero 
Avenue, Chicago 46, Illinois . it would be well 
worthwhile for all lawyers and bankers to study 
this work,” advises Erwin W. Roemer in a recent 
review in ABA journal. 





ORDWAY 
York 38. 


Examination 


HILTON, 15 PARK ROW, NEW 
BArclay 7-7095. Author: Scientific 
of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; gther document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





FOR SALE 





COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. Box 


OJL-11. 


SHEPARD’S LABOR LAW CITATIONS. All 
supplements. Two-thirds cost. Box IF-11. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of used law books purchased. 
Price list free on request iists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 


esteemed 





“THE HAND OF HAUPTMANN,” STORY 

of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 


Haine, 15 Park Row, New York 38, N. Y 


WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems’ are both tem- 
porarily out of print.) Also available, “The Mind 
of the Juror,”’ at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 


7, NN. 





SPECIMEN: ZONING, SUBDIVISION, ORDI- 
nances; $4.00. Dunlap, Box 1235, Erie, Penna. 


WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Natrona Law 
Liprary APPRAISAL AssociaTION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoarpMAN 
Co., Ltp., 11 Park Place, New York City. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell cither one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, JA 7-3333; Res., BR 4-1583. 








DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman. Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build 
ing, Chicago. 





VERNON FAXON, 
tioned documents. 
writing, typewriting, 


EXAMINER OF QUES- 
Opinions rendered re: Hand- 
erasures, interlineations, sub- 
stitutions on wills, books of 
account, and all kinds documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. 
phone: CEntr »-1050 


deeds, contracts, 


Tele- 


E. H. FEARON, 5052 W. LIBRARY AVE., 

Zethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination f disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 








BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, Suite 2210, 100 North LaSalle Street, 
CEntral 6-5186. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 ‘Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 


February, 1961 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents’. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
’Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogranhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions, detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





LAWYERS WANTED 





WANTED: LAWYERS WHO WILL JOIN THE 

Proposed Section on Constitutional Law. Please 
communicate with Verne W. Vance, Jr., 701 Union 
Trust Building, Washington 5, D. C., Chairman, 
Membership Committee, or with Robert R. Wright, 
The Crossett Company, Crossett, Arkansas, Vice- 
Chairman. 





EXPANDING 6-MAN LAW FIRM IN LARGE 

Ohio city has opening for attorney under age 36 
with outstanding academic record and at least 3 
years’ experience who seeks permanent association, 
Practice concentrated in fields of business and tax 
law. Qualified applicants submit detailed resume to 
Box IF-8. 
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INVESTIGATIONS 





TUCSON, ARIZ., LUSK DETECTIVE AGENCY 

Civil, Domestic, and Criminal Investigations. 
Serving the Southwest since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 


REGIONAL COUNSEL SMALL BUSINESS 

Administration; age 47; former Law Clerk U.S. 
District Court; six years general railroad law; in 
present position from 1954 to present supervision 
4 assistant counsel directing disbursement $45 
million loans in three States; extensive community 
service veterans and fraternal groups; able speaker 
and writer; desires permanent connection, prefer- 
ably Cleveland, Ohio. Box IF-4. 


EUROPEAN COUNSEL, U.S. ATTORNEY, 41, 

with 17 years topflight private and governmental 
experience in corporate and international fields de- 
sires to establish or become associated with Euro- 
pean office of U.S. law firm. Common Market ex- 
perience. Box IF-5. 








CHICAGO ATTORNEY, 30, WHARTON ’52, 

Columbia '55, admitted New York, Pennsylvania, 
Illinois, 3 years general experience, private and 
corporate, now with corporation, seeks corporate or 
private position, will relocate. Box IF-6. 





JAG OFFICER LEAVING SERVICE. Govern- 
ment contracting experience. Desires position 
with corporation or firm, stateside or overseas. Box 


IF-7. 





4%% SELF-EMPLOYMENT CALCULATOR 
on approval, $1.00 if retained. Emil G. Trott, 


Iowa City, lowa. 





POSITIONS WANTED 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trust, trade regulation, litigation 
experience. Box OD-1. 





WATER LAW, 10 YEARS’ EXPERIENCE, top 

law school, trial and appeal work. Consider firm, 
city or water district employment in Western States. 
Box IF-1. 





TAX ATTORNEY—LAW TEACHER, AVAIL- 
able per diem N.Y.C. area for all phases taxation, 
accounting. Box IF-2. 


PETROLEUM ENGINEER, B.S., 5% YEARS’ 
experience in petroleum engineering, all phases. 
Will complete requirements for LL.B. degree in 


June, 1961. Desires association with oil and gas 
firm or petroleum corporation. Resume furnished 
on request. Box IF-3. 


EXPERIENCED PATENT ATTORNEY, LOUI- 
siana lawyer, anxiously desires situation in New 
Orleans. Box IF-9. 





ATTORNEY WITH SIX YEARS’ EXPERI- 

ence in most aspects of labor relations law desires 
position in law department of midwest corporation. 
Law Review editor, first in law class. Box IF-10. 





ENGLISH SOLICITOR, 27, CAMBRIDGE M.A., 

American wife, seeks to risk American pace of 
life in position with corporation or firm. 
reply to R. Barker, 16 Norham Road, 
England. 


Please 
Oxford, 





CONNECTICUT ATTORNEY, FOUR YEARS’ 
government contracts, two years’ private practice, 
three years’ insurance claims, seeks responsible 
position, commensurate pay, corporate legal, con- 
tract administration, related work. Box IF-12. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED - 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentiry & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 1009 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





TRAFFIC ACCIDENT ANALYST—RECON- 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICE— 

law office economics, management, systems and 
controls. Consultation services, surveys and special 
programs on economics and management for bar 
associations. Daniel J. Cantor & Company, Com- 
mercial Trust Building, Philadelphia 2, Pennsyl- 
vania, 


CONSULTING CHEMISTS, BACTERIOLO- 
Pharmacologists, Toxieology, Analyses, 
Evaluations, Research, Testing, Development, 
Foods, drugs, cosmetics, agricultural chemicals, 
Patent cases. Insurance matters.,; Expert testimony. 
Write for brochure. Harris Laboratories, Inc., 624 
Peach Street, Lincoln 2, Nebraska, HE-2-2811. 





gists, 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





I'LL BUY ANY STANDARD LAW SETS 


and law reviews or complete library. Box OJL-12. 





224 


American Bar Association Journal 





